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NOTICE OF APPEARANCE AND REQUEST TO BE HEARD
AT FAIRNESS HEARING
NOTICE is hereby given that the undersigned counsel is appearing on behalf of McDonald
in the above-styled action. Counsel for McDonald requests that he be allowed to be heard via
telephone at the Fairness Hearing currently scheduled for April 12, 2013. Ifthe Court will not permit
participation by telephone, Counsel will appear in-person and requests to be heard.
ADOPTION OF OTHER OBJECTIONS
McDonald hereby adopts and incorporates by reference herein all other proper and timely
objections submitted by other objectors in this matter.
CONCLUSION
WHEREFORE, McDonald requests that this Court:
1.

Reject the proposed settlement; and

2.

Award such other and further relief as is just and necessary in this matter.

Respectfully submitted, this 21st day of March, 2013.

Is/ Christopher T. Cain

Christopher T. Cain (TN BPR# 19997)
SCOTT&CAIN
Bank of America Center, Suite 601
550 Main Street
Knoxville, Tennessee 37902
Tel: 865-525-2131
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CERTIFICATE OF SERVICE
I hereby certify that on March 21, 2013, pursuant to the terms of the Court's Notice of
Pendency of Class Action Settlement, I delivered the original of this document to United Parcel
Service for "Next Day Air" (overnight) delivery to the Clerk of the Court at the address listed below.
I have confirmed, via UPS tracking services, the delivery of the original document to the Clerk of
the Court on March 22, 2013.
I also certify that on Match 21, 2013, I delivered copies of the foregoing document to United
Parcel Service for "Next Day Air" (overnight) delivery to the counsel listed below, as set forth in the
Court's Notice of Pendency of Class Action Settlement and served a copy of the foregoing upon the
following at the addresses listed below.
Finally, I do hereby certify that on this 5th day of April, 2013, a copy of the foregoing was
submitted electronically. Notice of this filing will be sent by operation of the Court's electronic
filing system to all parties indicated on the electronic filing receipt. All other parties will be served
by regular U.S. Mail. Parties may access this filing through the Court's electronic filing system.
Clerk of the Court
United States District Court for the Western District of Tennessee
Clifford Davis/Odell Horton Federal Building
167 North Main Street, Room 242
Memphis, TN 3 8103
R. Carlton Smyly, Esq.
CABANISS JOHNSTON GARDNER DUMAS & O'NEAL, LLP
Park Place Tower
2001 Park Place North
Suite 700
Birmingham, AL 35203
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Britt K. Latham, Esq.
BASS BERRY & SIMS PLC- Nashville
150 3rd A venue South
Suite 2800
Nashville, TN 37201
Kevin C. Logue, Esq.
PAUL HASTINGS JANOFSKY & WALKER,LLP-NewYork
75 East 55th Street
New York, NY 10022
Joel H. Bernstein, Esq.
LABATON SUCHAROW, LLP
140 Broadway
New York, NY 10005
Peter S. Fruin, Esq.
MAYNARD COOPER & GALE, PC
1901 6th Avenue North
Suite 2400
Birmingham, AL 35203-2602
Steven Lawrence Polk, Esq.
SUTHERLAND ASBILL & BRENNAN LLP
999 Peachtree Street N .E.
Suite 2300
Atlanta, GA 30309-3996
R. Hal Meeks, Esq.
PURSLEY LOWERY MEEKS LLP
260 Peachtree Street, N.W., Suite 2000
Atlanta, GA 30303
This 5th day of April, 2013.

Isl Christopher T. Cain
Christopher T. Cain
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE

)

KRISTEN SCHUH, Individually and on behalf )
)
of all others similarly situated,
Plaintiff,
)
)
v.
)
HCA HOLDINGS, INC., et al.,
)
Defendants,
)
)

C.A. No. 3:11-cv-01033
(Consolidated)
Chief Judge Kevin H. Sharp
Mag. Judge Barbara D. Holmes
CLASS ACTION

OBJECTION TO REQUEST FOR ATTORNEYS' FEES,
AND NOTICE OF INTENT TO APPEAR
Class member Mathis and Catherine Bishop, 204 E. Oakview Place, San Antonio,
TX 78209, tel.# 210-363-0840, hereby object to the request for attorneys' fees. The
Bishops' filed claim form, which contains their stock purchase and sales data, is attached
hereto as Exhibit A.
The Bishops intend to appear at the April 11, 2016 fairness hearing through their
undersigned counsel or additional pro hac vice counsel.

I.

Attorney's Fees Should Not Exceed 20% of The Settlement Amount
Net of Expenses.
Class counsel has requested fees of 30% of the $215 million mega-fund

settlement. This percentage grossly exceeds the median and mean percentage fees
awarded in cases of this size. The median rate for recoveries in the range between $100
million and $250 million is 17 .9%, and the mean rate is 16.9%. See Fitzpatrick, an
Empirical Study of Class Action Settlements and Their Fee Awards, at p. 839. This has
been referred to as the "market rate" for attorney services. Therefore, a fee of 20% in this
case would represent a fee award at a rate that exceeds the market rate for the majority of
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megafund settlements, in a case that had moderate risk of not reaching some sort of
settlement.
Class Counsel should receive a fee of no more than 20% of the net settlement
amount. First, this percentage figure is at the very top of the range of fees awarded in
settlements of $100 million or more. As the amount of a settlement fund goes up, the
corresponding percentage fee goes down. While a 30% fee may be customary for
recoveries less than $50 million, it is an excessive fee for settlements of greater than $100
million. See, e.g., In re Synthroid Marketing Litig., 325 F.3d 974, 980 (ih Cir.
2003)(awarding fee of 20% on $88 million recovery).

II.

Class Counsel Omitted The Second Factor Used in the Sixth Circuit to
Evaluate a Fee Request- the Value of the Services on an Hourly Basis.
In their Memorandum in support of their fee request, Class Counsel neglects to

mention or otherwise quantify their lodestar, the critical second factor employed in the
Sixth Circuit for evaluating fee requests in class actions. See Moulton v. US. Steel Corp.,
581 F.3d 344, 352 (61h Cir. 2009). Such a failure typically signals an extremely high
lodestar multiplier, extensive use of contract attorneys, or both. Tellingly, Class Counsel
does not even cite to Moulton in its Memorandum, despite the fact that it is the most
recent decision of the 6th Circuit to address attorneys' fees in class actions. This should
be a red flag to the Court.
The amount of Class Counsel's lodestar is a critical factor in the evaluation of
attorneys' fees in this Circuit, even when a court employs the percentage of the fund as its
primary method of calculation. An example of the critical role lodestar plays is the recent
settlement In re Polyurethane Foam Antitrust Litig., 2016 U.S. Dist. LEXIS 9609 (N.D.
Ohio, January 27, 2016)(a copy of this recent decision is appended hereto as Exhibit B).

2
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When assessing the reasonableness of a fee award,
courts examine these factors: "(l) the value of the benefit
rendered to the plaintiff class; (2) the value of the
services on an hourly basis; (3) whether the services were
undertaken on a contingent fee basis; (4) society's stake
in rewarding attorneys who produce such benefits in
order to maintain an incentive to others; (5) the
complexity of the litigation; and (6) the professional skill
and standing of counsel involved on both sides." Moulton
v. US. Steel C01p., 581F.3d344, 352 (6th Cir. 2009)
(quoting Bowling, 102 F.3d at 780). This Court's
assessment of these factors in this case is as follows.
Id. at *62.
The court went on to examine class counsel's lodestar, and found that it was
inflated by approximately 20%. It therefore reduced the overall fee percentage by 20% to
reflect this fact.
A 24% Fee Award is Appropriate. Given Class
Counsel's lodestar calculation of $33.74 million, and its
request for a fee award of $45.375 million, Counsel is
essentially advocating for a multiplier of 1.34. While this
multiplier is reasonable, the lodestar calculation is
overstated. A more appropriate lodestar calculation is
20% lower, so a more appropriate fee award is also 20%
lower.
Id. at *66. The item that gave the court the most concern was the extensive use of
contract attorneys, who were paid only a fraction of the amount at which they were billed
to the class.
Did counsel pay contract attorneys low rates but bill them at high rates?
The answer is "yes," and this factor gives this Court the greatest concern. Counsel
submitted for in camera review a chart showing what contract attorneys were
paid. These same attorneys were billed out at $250-$525/hour. As CCAF points
out, "the rate passed through by law firms to paying clients [for contract
attorneys] rarely exceeds $150/hour" [*69] (Doc. 1960 at 11 ). IPPs answer that "it
is beyond cavil that law firms may charge more for contract attorneys' services
than these services directly cost the law firm." City ofPontiac Gen. Empls. Ret.
Sys. v. Lockheed Martin Co1p., 954 F. Supp. 2d 276, 280 (S.D.NY. 2013). But it
is also true that "there is absolutely no excuse for paying these temporary,
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low-overhead employees $40 or $50 an hour and then marking up their pay ten
times for billing purposes." In re Beacon Assocs. Litig., 2013 US. Dist. LEXIS
82192,2013 WL 2450960, at *18 (SD.NY 2013). Careful review of the time
sheets shows the total time billed by contract attorneys is 16,935 hours, for a total
of $6,589,434, or an average of $389/hour. If instead these hours are all billed at
$150/hour, the lodestar would decrease by $4.05 million, or 12%. With these
factors, this Court concludes the lodestar is about 20% higher than it should be.

Id. at **68-69.
Here, Class Counsel's omission of their lodestar information has not only
prevented this Court from undertaking a proper analysis of their fee request under 6th
Circuit jurisprudence by assessing the lodestar-multiplier represented by the requested
percentage, but it has prevented this Court from considering the extent of the use of
contract attorneys and their markup. Based on the current state of the record, this Court
is unable to perform the required 6th Circuit analysis, and is thus unable to award any
attorneys' fee to class counsel.
Even if the fee were reduced to 20%, in order to bring it in line with the market
rate for fees in settlements of this size, a lodestar cross-check would still be required to
guard against a windfall to Class Counsel at the class' expense.

III.

Fees Should Be Calculated Net of Expenses.
While Class Counsel's expenses in this case are only $2 million, thereby making

this issue less critical to the overall class benefit, nonetheless the law is clear that Class
Counsel is not entitled to attorneys' fees on its expenses in addition to reimbursement of
those expenses.
Every Circuit Co mi of Appeals that has considered the question of whether
attorneys' fees should be calculated based upon the gross or net settlement fund has ruled
in favor of the latter. See Redman v. RadioShack C01p., 768 F.3d 622, 630 (ih Cir.
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2014)(administrative costs not properly included in the value of settlement to the class,
and therefore not properly considered when calculating attorneys' fees); Pearson v.

NBTY, Inc., 772 F.3d 778, 781 (ih Cir. 2014)(administrative costs, fees and expenses
may not be included in calculation of benefit to class).
As the Seventh Circuit explained:
[T]he roughly $3.2 million in administrative costs should not have been
included in calculating the division of the spoils between class counsel and
class members. Those costs are part of the settlement but not part of the
value received from the settlement by the members of the class .... Of
course without administration and therefore administrative costs, notably
the costs of notice to the class, the class would get nothing... And without
reliable administration the defendant will not have the benefit of a valid
and binding settlement. Yet although the administrative costs benefit class
counsel and the defendant as well as the class members, the district court's
fee award incorrectly treated every penny of administrative expenses as if
it were cash in the pockets of class members.

Redman, 768 F.3d at 630.
The absent class members would not be on the hook for the costs and expenses if
the case did not settle or result in judgment for the plaintiffs. Instead, class counsel
would have to absorb the loss for all expenses it had advanced. Therefore, the
reimbursement of class counsel's expenses and the administrative expenses is a benefit to
class counsel, which no longer has to eat the costs of the lawsuit. The class may not be
charged, in addition to these costs, an additional percentage of the reimbursements in the
form of fees. Therefore, any reimbursed costs and expenses must be deducted before
attorneys' fees are calculated. Otherwise, class counsel would receive double recovery
for a portion of its own expenses.
District courts from numerous circuits have agreed with the Seventh Circuit. See,

e.g., Jn re IPO Sec. Litig., 671 F. Supp. 2d 467, 515 (S.D.N.Y 2009).

5
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[T]here is simply no reason why plaintiffs' counsel should be awarded a
percentage of their expenses in addition to being reimbursed for those
reasonable expenses. I therefore find that the percentage fee should be
based on the net settlement fund rather than the gross settlement fund.
See also, Brady v. Airline Pilots Ass'n. Int'!., 2014 U.S. Dist. LEXIS 73814 at *6 (D.N.J.
2014)("Class Counsel are hereby awarded attorneys' fees in the sum of $15,543,128.64,
such sum being equal to 30% of the Net Settlement Fund after deduction of Class
Counsel's litigation expenses.").
Appellant requests that this Court rule, consistent with the Seventh Circuit, that
attorneys' fees must be calculated based upon the net settlement fund after deduction of
all expenses. Any other method violates the common fund rule described in Mills and
Boeing, because the reimbursement of class counsel's and the administrator's fees and
expenses does not represent a benefit to the class members for which they must pay a fair
share of the costs. Instead, the reimbursement of the expenses itself represents a transfer
from the class members to class counsel and the administrator. Calculating an additional
percentage on top of that transfer rewards class counsel twice for securing the payment of
their own expenses. There can be no rational argument in support of the percentage fee
based upon the gross settlement fund that the district court awarded here.
The reimbursement of Class Counsel's expenses is a benefit to Class Counsel, but
not a benefit to the class. Furthermore, including the expenses in the calculation of fees
would result in a windfall by reimbursing class counsel in an amount of 130% of its
expenses.
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IV.

The Court Should Require Class Counsel to Identify Each Timekeeper By
Years of Experience, Hourly Rate and Whether That Attorney is a Contract
Employee.
In connection with the fee request in In re Polyurethane Foam Antitrust Litig,

supra, the district court required class counsel to identify each billed attorney and other
employee by years of experience and status. This Court should require the same level of
detail in connection with Class Counsel's fee petition, especially in light of the failure to
even quantify their lodestar amount as required by the second factor listed in Moulton,

supra. Because this effort to obscure their lodestar raises red flags, scrutiny of the details
of the lodestar is required.
In addition to requiring Class Counsel to identify the amount of experience and
status of each timekeeper billed, this Court should require Class Counsel to disclose the
hourly rate it actually paid to each contract or staff attorney. Many of the attorneys
whose time is included in class counsel's lodestar are likely contract or staff attorneys
employed on a project basis for this lawsuit.
In In re Weatherford Intl. Sec. Litig., 2015 U.S. Dist. LEXIS 3370 (SDNY
January 5, 2015), Judge Kaplan questioned the billing rates of staff and project attorneys,
noting that those rates were "more than 600 percent of their direct cost to the firm, and
the Court has been provided with nothing persuasive from which to conclude that this
sort of markup is reasonable." Id. at *5. In In re: IndyMac Mortgage Backed Sec. Litig.,
2015 U.S. LEXIS 37052 (SDNY, March 24, 2015), Judge Kaplan cut class counsel's
discovery-related lodestar by 25% across the board to account for "surplusage." 2015
U.S. Dist. LEXIS 37052 at *22. In that case, which lasted longer than this one, Judge
Kaplan explained that for recoveries in excess of $175 million, the mean fee is 12% of
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the settlement amount, and the median is 10%. Id. at *12. In particular, with regard to the
risk of litigation factor, Judge Kaplan found that "securities cases like this practically
always settle, meaning that the risk of total non-recovery was almost non-existent." Id. at
*17.
Judge Kaplan also found that the claimed lodestar was inflated by excessive hours
devoted to discovery, which amounted to 60% of all hours spent on the case. He
therefore reduced all discovery hours by 25%, and then awarded a modest multiplier of
1.33, for an 8.2% fee award. Id. at *22.
CONCLUSION
WHEREFORE, Class members and objectors Mathis and Katherine Bishop pray
that this Court award Class Counsel an attorneys' fee of no more than 20% of the
Settlement Fund net of expenses, after requiring Class Counsel to file its detailed time
records so that this Court may calculate the value of Class Counsel's services on an
hourly basis, as required by the Sixth Circuit, and then compare that figure to the
requested award.
Respectfully submitted,
Mathis and Catherine Bishop,
By their attorney,
Isl Christopher T. Cain
SCOTT&CAIN
550 West Main Street, Suite 601
Knoxville, TN 37902
Phone:865-525-2150
Cain@ScottandCain.com
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that the foregoing document was filed via the
ECF filing system of the USDC for the MD 1N on March 21, 2016, and that as a result
electronic notice of the filing was served upon all attorneys of record.

Isl Christopher T. Cain
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
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~

v. HCA Holdings, Inc., et al.

Karsten Schuh

Civil Action No. 3:11-cv-01033
PROOF OF CLAIM AND RELEASE
Please Type or Print in the Boxes Below
Do NOT use Red Ink, Pencil, or Staples

. . - - - - PART I: CLAIMANT IDENTIFICATION - - - - - - - - - - - - - - - - - - - - .
Last Name
M.I.
First Name

·[BJ 1-~-I A III~ I \ JSi -I -1- I- I

Last Name (Co-Beneficial Owner)

I.__
t_._
I \~Is__._I~\-\.__l-o_.I_J>_.
_.. _I__._I~I_._I_._I__.___.__I_._
I _._I__._I__.I

e

0

M.I.

First Name (Co-Beneficial Owner)

@] IC. IA 1-r I1-\ 16 I~ I 1 IN I EI I

IRA
Joint Tenancy
0 Employee
0 Individual
Company Name (Beneficial Owner - If Claimant is not an Individual) or Custodian Name if an IRA

0

Other___,..._~
(specify)

I I I I I I I I I I I I I I I I I I I I I I I I I I I I
Trustee/Asset Manager/Nominee/Record Owner's Name {If Different from Beneficial Owner Listed Above)

I I I I I I I I I I I I I I I I I I I I I I I I I I I I
Account#/Fund# {Not Necessary for Individual Filers)

I I I I I I I I I I I I I I I I I I I
Last Four Digits of Social Security Number

I l I(f) I oI(ol

Taxpayer Identification Number

CD -I I I I I I

or

Telephone Number (Primary Daytime)

Telephone Number (Alternate)

l t-l 11ol - l ~ l (ol3 1-l o l ~ l ± l ol I I I I- I I I I- I I I
Email Address

I

I

I

. . - - - - MAILING INFO R M A T I O N - - - - - - - - - - - - - - - - - - -- - - .
Address

I I I I

Iol Alklv i LIslw l

Address

I I I I I I I I I I I I I I I I I
City

State

I I I I

Zip Code

---=I<;,_.I_A+-,__ -'-'-"1_._
1 I -'-'IA'- '-"l_rJ .I1.--r_._I
. . -'- o_.__,t-1
_l_._I I___.ol___,__I_._
I _._I__._I___._I__, IT1IJ I1 I E" 1-i Io 11 I
Foreign Province
Foreign Postal Code
Foreign Country Name/Abbreviation
~I~,~
I ~I~
I -,--I-.1--r--1~1~1~1~1~11 I I I I I I I I II I I I I I I I I I
_
l _._

FOR CLAIMS
PROC ESSING

ONLY

II

Q

oo I T J

co I T J

ATP

QKE
Q 1c1

I lllllll lllll lllll 111111 1111111111111111111 1111111

0

BE
Q DR
Q E.\I

0

FL

0

1'"D

QME

3

QOP

Q RE
QsH

I\'! I1\/.IIID I;J II y I y I y Iy I

Case 3:11-cv-01033 Document 552-1 Filed 03/21/16 Page 1 of 12 PageID #: 46276

FOR CLAIMS
PROCESSll'G
ONLY

II

II

II

Case: 1:11-cv-00226-TSB
Doc #: 177-16
Filed: 04/09/18
Page:
189 ofSTOCK
191 PAGEID #: 8388
PART II. SCHEDULE
OF TRANSACTIONS
IN HCA
COMMON

A. Acquisitions of HCA common stock between March 9, 2011 and October 28, 2011, inclusive:

~~-PURCHASES~~~~-----------~-------------~

Trade Date(s) of Shares
(List Chronologically)
MM

DD

Total Purchase or
Acquisition Price (Excluding
Commissions, Taxes
and Fees) Please round off
to the nearest whole dollar

Number of Shares
Purchased or Acquired

Proof of
Purchase
Enclosed?

YYYY

ITIQJ1DliJ1l -ii o I \
~~~~------~'
2. [JJQJ1r n1l2-I ol \ \ .______._____.___.____,___.___-'-3""--'I
3. UIQ]![JJ1]/l·-ii 0·1 \ \
.______.___.___,____,__..____._:il___.
I
4. []]1[]]11 I I
.._......___~__,____._~~~s. []]1[]]11 I I
'------L-----'--__.____.______._____.____,I
1.

I I t.\- \ •§]

$

I1 o .§1 ~ ~
Itf ] .~ ~ ~

$

$
$

I

~~__,__~~~-~-~~

·I

$

IMPORTANT: . (i) If any purchase
ljsted
covered
a "short sale," please mark Yes:
•
:.
• •
f
,
~

~~

0

rn;)l

OY
N

•~ 0
D

§1 _8~

Yes

(ii} If you received shares through an acquisition or merger, please identify the date, the share amount and t~e company acquired:
M

M

D

D

Y

[]]1[]] 11 I

Y

Y

Y

'·
Company:

Merger Shares:

I I I I I

B. Sales of HCA common stock between March 9, 2011 and January 13, 2016, inclusive:
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C. Number of shares of HCA common stock
held at the close of trading on October 28, 2011:

It

D. Number of shares o.f HCA common stock

I 1 rz_I

held at the close of trading on January 13, 2016:

Proof of
Sales
Enclosed?

1/

I

•

•

•

Proof Enclosed?
@Y ON
Proof Enclosed?
@Y ON

If you require additional space, attach extra schedules in the same format as
above. Sign and print your name on each additional page.
YOUR SIGNATURE ON PAGE 6 WILL CONSTITUTE YOUR
ACKNOWLEDGMENT OF THE RELEASE DESCRIBED IN PART V BELOW.
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IV.

SUBMISSION TO JURISDICTION OF COURT AND ACKNOWLEDGMENTS

II

I (We) submit this Proof of Claim and Release under the terms of the Stipulation of Settlement described in the Notice. I
(We) also submil to the jurisdiction of the United States District Court for the Middle District of Tennessee, Nashville Division, with
respect to my (our) claim as a Class Member and for purposes of enforcing the release set forth herein. I (We) further acknowledge
that I am (we are) bound by and subject to the terms of any judgment that may be entered in the Litigation. I (We) agree to furnish
additional information to the Claims Administrator to support this claim if requested to do so. I (We) have not submitted any other
claim in connection with the acquisition of HCA common stock during the Class Period and know of no other person having done
so on my (our) behalf.
V.

RELEASE

1.
I (We) hereby acknowledge full and complete satisfaction of, and do hereby fully, finally and forever settle, remise,
release and discharge each and all of the Released Persons from the Released Claims as provided in the Stipulation of Settlement.
2.
"Related Parties" means, with respect to each Defendant, its/his present and former (i) parents, subsidiaries,
affiliates, predecessors, successors, joint venturers and assigns, and (ii) each of their respective officers, directors, employees,
partners, controlling shareholders, principals, trustees, attorneys, auditors, accountants, investment bankers, underwriters,
consultants, agents, insurers, re-insurers, spouses, estates, related or affiliated entities, any entity in which a Defendant has a
controlling interest, any members of any Defendants' immediate family, any trust of which any Defendant is the settlor or which is
for the benefit of any Defendant and/or member(s) of his family, and each of the heirs, executors, administrators, predecessors,
successors, and assigns of the foregoing.

3 . - -"Re feased- Claims" means any -and air rlgfits, llaDiTiffes, suffs, debfs;Q6ligalions, demafi05;aamages, losses-;
judgments, matters, issues, claims (including Unknown Claims as defined below), and causes of action of every nature and
description whatsoever, in law or equity, whether accrued or un-accrued, fixed or contingent, liquidated or unliquidated, known
or unknown, contingent or absolute, mature or un-matured, discoverable or undiscoverable, concealed or hidden, suspected or
unsusp\:)cted, disclosed or undisclosed, whether arising under federal, state, local, statutory, common law, foreign law, or any other
law, rule, or regulation, and whether class and/or individual in nature, that Lead Plaintiff or any Class Member asserted, could have
asserted, or in the future could or might have asserted in this Litigation or any other action, court, tribunal, proceeding, or forum
against any of the Released Persons arising out of, in connection with, or in any way relating to, directly or indirectly, the acquisition
of HCA common stock during the Class Period and the allegations, transactions, acts, facts, matters, occurrences, disclosures,
statements, representations, omissions, or events that were or could have been alleged or asserted in the Litigation. Released
Claims does not include claims to enforce the Settlement.
4.

'

•

•

I

"Released Persons" means each and ail of the Defendants and each and all of their Related Parties.

5.
"Settled Defendants' Released Claims" means all claims, demands, losses, rights, and causes of action of any nature
whatsoever, known or unknown, conting.ent or ab.solute, ma~ure or immature, discoverable or undiscoverable, wheth~r concealed or
hidden, suspected or unsuspected, whether ·arising under federal, state, common or foreign law, which new exist or heretofore have
existed, that have been or could have been asserted in the Litigation or any forum by the Released Persons or any of them against
the Lead Plaintiff, Plaintiffs, Class Members, or Plaintiffs' Counsel, that arise out of or relate in any way to the institution, prosecution,
resolution, or settlement, of the claims against the Released Persons, except for claims related to the enforcement of the Settlement.

6.
"Unknown Claims" means any of the Released Claims which Lead Plaintiff or any Class Member does not know
or suspect to exist in such party's favor at the time of the release of the Released Persons, and any of the Settled Defendants'
Released Claims that the Released Persons do not know or suspect to exist in his, her or its favor at the time of the release of
.the Lead Plaintitt;-Plaintiffs, each and allot the Class Me m6ers and-Plaintiffs' Counsef;whic h-:-ifknown by such party, might have
affected such party's settlement with and release of the Released Persons or Lead Plaintiff, Plaintiffs, each and all of the Class
Members and Plaintiffs' Counsel, or might have affected such party's decision not to object to this Settlement. With respect to any
and all Released Claims and the Settled Defendants' Released Claims, upon the effective date, the Lead Plaintiff and Defendants
shall expressly, and each of the Class Members and Released Persons shall be deemed to have, and by operation of the Order and
Final Judgment shall have, expressly waived to the fullest extent permitted by law, the provisions, rights, and benefits of California
Civil Code §1542, which provides:
A general release does not extend to claims which the creditor does not know or suspect to exist
in his or her favor at the time of executing the release, which if known by him or her must have materially
affected his or her settlement w ith the debtor.
Lead Plaintiff and Defendants shall expressly, and each of the Class Members and Released Persons shall be deemed to have, and
by operation of the Order and Final Judgment, shall have expressly waived any and all provisions, rights, and benefits conferred
by any law of any state or territory of the United States, or principle of common law, which is similar, ~omparable or equivalent to
California Civil Code § 1542. The Lead Plaintiff, Class Members and the Released Persons may hereafter discover facts in addition
to or different from those which such party now knows or believes to be true with respect to the subject matter of the Released
Claims and the Settled Defendants' Released Claims, but the Lead Plaintiff and Defendants shall expressly, and each Class Member
and Released Person, upon the effective date, shall be deemed to have, and by operation of the Order and Final Judgment shall
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have fully, finally, and forever settled and released any and all Released Claims, or the Settled Defendants' Released Claims, as
the case may be, known or unknown, suspected or unsuspected, contingent or non-contingent, whether or not concealed or hidden,
which now exist, or heretofore have existed, upon any theory of law or equity now existing or coming into existence in the future,
including, but not limited to, conduct that is negligent, reckless, intentional, with or without malice, or a breach of any duty, law, or
rule, without regard to the subsequent discovery or existence of such different or additional facts. The Lead Plaintiff and Defendants
acknowledge, and the Class Members and Released Persons shall be deemed by operation of the Order and F inal Judgment to
have acknowledged. that the foregoing waiver was separately bargained for and a key element of the Settlem ent of which this
release is a part.

7.
This release shall be of no force or effect unless and until the Court approves the Stipulation of Settlement and the
Settlement becomes effective on the Effective Date.
8.
I (We) hereby warrant and represent that I (we) have not assigned or transferred or purported to assign or transfer,
voluntarily or involuntarily, any claim or matter released pursuant to this release or any other part or portion thereof.
9.
I (We) hereby warrant and represent .that I (we) have included information (including supporting documentation)
about all of my (our) acquisitions of HCA common stock between March 9, 2011 and October28, 2011 , inclusive, all of my (our) sales
of HCA common stock between March 9, 2011 and January 13, 2016, inclusive, and the number of shares of HCA common stock
held by me (us) at the close of trading on October 28, 201 1 and January 13, 2016.
10.

I (We) hereby warrant and represent that I am (we are) not a Defendant or other person excluded from the Class.

I declare under penalty of perjury under the laws of the United States of America that the foregoing inform ation supplied by
the undersigned is true and correct.
Executed this

~ NJ

~~

(Sign your name here)

(Type or print your name here)

(Type or print your name here)

(Capacity of person(s) signing, e.g.,
Beneficial Acquirer, Executor or Administrator)
ACCURATE CLAIMS PROCESSING TAKES A SIGNIFICA NT AMOUNT OF TIME.
THANK YOU FOR YOUR PATIENCE.
Reminder Checklist:
6. If you desire an acknowledgment of receipt of your claim form
please send it Certified Mail, Return Receipt Requested.

1. Please sign the above release and declaration.
2. If this claim is being made on behalf of Joint Claimants,
then both must sign.

7. If you move, please send your new address to the address
below.

3. Remember to attach copies of supporting documentation,
if available.

8. Do n ot use red pen or highlighter on the Proof of Claim
and Release Form or supporting documentation.

4. Do not send originals of certificates.
5. Keep a copy of your claim form and all supporting
documentation for·your records.

THIS PROOF OF CLAIM AND RELEASE FORM MUST BE SUBMITTED ONLINE OR MAILED
NO LATER THA N APRIL 26, 2016, A DDRESSED A S FOLLOWS:

HCA Holdings Securities Litigation
Claims Administrator
c/o Gilardi & Co. LLC ·
P.O. Box 8040
San Rafael, CA 94912-8040
www.hcaholdingssecuritieslitigation.com
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Merrill Lynch

~ Wealth Management

PRIVATE BANK I NG &
INVESTMENT GROUP

CATHERINE OLSON BISHOP AND

Account Number: 592-13344

YOUR CMA SUBACCOUNT ASSETS
EQUITIES (continued)
Description
GENERAL MOTORS CO

Subtotal
GLAXOSMITHKLINE PLC ADR

Subtotal
GOLAR LNG LIMITED
- - - - -- - - H••-·-- - GOLDCORP INC
Subtotal
·-----GREAT PLAINS ENERGY INC

Subtotal
......
HASBRO INC
COM

--Subtotal

HCA HOLDINGS INC SHS

Subtotal

Symbol Acquired
GM 03/16/11
03/18/11
04/12/11
04/20/11
06/02/11
06/03/11

···-

GSK04/21/11
04/25/11
05/06/11

GLNG 08/29/11
GG 03/30/10
05/18/10
GXP 08/18/11
08/19/11
08/22/11
..............

--

HAS 08/11 /11
08/17/11
08/19/11
08/24/11
09/26/11

-··-----·
HCA 10/ 12/11
10/14/11
10/19/11

October 01 , 2011 - October 31, 2011

Total
Estimated
Cost Basis Market Price
25.8500
3
97.20
25.8500
1
31.72
25.8500
2
60.94
25.8500
4
118.98
25.8500
3
91.04
25.8500
2
58.70
44
1,468.63
-·-·._. ··---·
2
41.3450
82.69
44.7900
44.7900
6
41.2650
247.59
44.7900
2
43.0300
86.06
10
416.34
------·
16
31.6037
505.66
40.4300
.
- ------ ---11
36.7900
404.69
48.8400
44.3100
48.8400
2
88.62
13
493.31
--------·-·--··---.......10
18.4100
184.10
20.7400
10
20.7400
18.2940
182.94
20.7400
2
18.4750
36.95
22
403.99
--··-----·-··
·-·------3
36.5433
38.0600
109.63
38.0600
2
37.9850
75.97
1
36.7000
38.0600
36.70
4
38.0600
37.8675
151 .47
38.0600
1
34.7700
34.77
11
408.54
-·------6
19.9500
119.70
23.4500
3
21.7900
23.4500
65.37
2
22.6550
23.4500
45.31
11
230.38

Quantity

Unit
Cost Basis
32.4000
31.7200
30.4700
29.7450
30.3466
29.3500

----- -

------ -

----

Estimated
Market Value
77.55
25.85
51.70
103.40
77.55
51 .70
1, 137.40
89.58
268.74
89.58
447.90

Estimated Current
Unrealized
Galnl(Loss) Annual Income Yield%
(19.65)
(5.87)
(9.24)
(15.58)
(13.49)
(7.00)
(331.23)
5 4.92
6.89
21.15
14 4.92
3.52
5 4.92
31.56
24 4.92
-141 .22
646.88
-18 2.72
------·· · -----·~537.24
132.55
5
.83
97.68
9.06
1
.83
634.92
141.61
6
.83
..·---·-207.40
9 4.00
23.30
207.40
24.46
9 4.00
41.48
4.53
2 4.00
456.28
20 4.00
52.29
114.18
4 3.15
4.55
76.12
.15
3 3.15
38.06
1.36
2 3.15
152.24
.77
5 3.15
38.06
3.29
2 3.15
418.66
10.12
16 3.15
.. - - - - --- ·-·
140.70
21.00
4.98
70.35
46.90
1.59
257.95
27.57

-·------

---

-- --- --
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Mc::::. Merrill Lynch

~ Wea lth Management

PRIVATE BANKING &
INVESTMENT GROUP

CATHERINE OLSON BISHOP AND

Account Number: 592-13344

YOUR CMA SUBACCOUNT TRANSACTIONS

September 29, 2012 ·October 31, 2012

REALIZED GAINS/(LOSSES) (continued}
Description
CREDIT SUISSE GP SP AOR
DR PEPPER SNAPPLE GROUP
DR PEPPER SNAPPLE GROUP
DR PEPPER SNAPPLE GROUP
DR PEPPER SNAPPLE GROUP
DR PEPPER SNAPPLE GROUP
DR PEPPER SNAPPLE GROUP
DR PEPPER SNAPPLE GROUP
DR PEPPER SNAPPLE GROUP
EQT CORP
EQT CORP
!SHARES RUSSELL MIDCAP
!SHARES RUSSELL MIDCAP
!SHARES RUSSELL MIDCAP
!SHARES RUSSELL MIDCAP
HCA HOLDINGS INC SHS
JSC MMC NORILSK NCKL ADR
Subtotal (Short-Term)
TOTAL

Quantity
5.0000
2.0000
2.0000
1.0000
2.0000
1.0000
1.0000
2.0000
3.0000
3.0000
2.0000
2.0000
1.0000
8.0000
7.0000
1.0000
4.0000

Acquired
Date
06/08/12
04/20/12
04/23/12
04/23/12
04/24/12
04/24/12
04/26/12
04/26/12
04/30/12
04/09/12
04/17 /12
09/17/12
09/17/12
09/17/12
09/17/12
10/12/11
11 /10/11

Liquidation
Date
10/04/12
10/02/12
10/03/12
10/08/12
10/08/12
10/05/12
10/05/12
10/24/12
10/24/12
10/04/12
10/04/12
10/18/12
10/19/12
10/22/12
10/24/12
10/11/12
10/15/12

Sale Amount

Cost Basis

111.68
88.90
88.84
43.85
87.71
43.94
43.94
85.61
128.42
176.46
117.65
99.90
49.76
394.20
340.97
30.88
62.12

101.16
81.28
79.96
39.98
80.79
40.39
39.61
79.22
119.59
145.91
91.63
100.80
50.40
403.18
352.78
19.95
72.45

6,608.56

6,748.77

Gainsl(Losses) •
This Statement
Year to Date
10.52
7.62
8.88
3.87
6.92
3.55
4.33
6.39
8.83
30.55
26.02
(.90)
(.64)
(8.98)
(11 .81)
10.93
(10.33)
91.66

(5,638.04)

(102.02)

{4,041.57)

* - Excludes transactions for which we have insufficient data
9 Debt Instruments purchased at a discount show accretion
A Debt Instruments purchased at a premium show amortization
N/C · Results may not be calculated for transactions which Involve the amortization of premium, the repayment of principal, the sale of partnership Interests, derivative products purchased
In the secondary market. or the determination of ordinary Income and/or capital Items for discount and zero-coupon Issues.
CXL - Indicates the cancellation of an error transaction.
~This transaction has been affected by a "Wash Sale" based on IRS regulations. There are two different types of adjustments that may be occurring.
(A) If the gain/loss displays as N/C, this transaction has been Identified as a "Wash Sale" based on IRS regulations and the loss has been added to the cost basis of the related purchase.
(B) If the gain/loss Is calculated, the cost basis has been adjusted by the deferred loss amount from a previous "Wash Sale' and your gain or loss wlll be Inclusive of this amount.
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P\C::: Merrill Lynch

~~ Wealth Management

PRIVATE BANKING &
INVESTMENT GROUP

CATHERINE OLSON BISHOP AND

Account Number: 592-13344

YOUR CMA SUBACCOUNT TRANSACTIONS

August 31 , 2013 . September 30, 2013

REALIZED GAINS/(LOSSES) {continued)
Description
FRANKLIN RES INC
GLOBAL PMTS INC GEORGIA
GREENHILL COMPANY INC
HARTFORD FINL SVCS GROUP
HARTFORD FINL SVCS GROUP
HARTFORD FINL SVCS GROUP
HSBC HLDG PLC SPADR
HCA HOLDINGS INC SHS
HELMERICH PAYNE INC
HUNTNGTN BANCSHS INC MD
HUNTNGTN BANCSHS INC MD
INFOSYS TECH LTD ADR
INVESCO LTD
KB FINL GROUP INC SPN AD
LKQ CORP
LEGG MASON INC
LOWE'S COMPANIES INC
LOWE'S COMPANIES INC
LOWE'S COMPANIES INC
MAXIMUSINC
MERCK AND CO INC SHS
MARSH & MCLENNAN COS INC
MICROSOFT CORP
NAVISTAR INTL CORP NEW
NAVISTAR INTL CORP NEW
NOVARTIS ADR
NOVARTIS ADR
NOVARTIS ADR
NOVARTIS ADR
NOVARTIS ADR

Quantity

4.0000
1.0000
2.0000
3.0000
1.0000
1.0000
1.0000
3.0000
1.0000
11.0000
11.0000
1.0000
1.0000
1.0000
2.0000
4.0000
1.0000
9.0000
2.0000
1.0000
7.0000
3.0000
5.0000
1.0000
1.0000
1.0000
1.0000
1.0000
2.0000
1.0000

Acquired
Date
07/23/12
02/09/12
07/23/12
04/19/12
04/19/12
04/24/12
03/30/10
10/12/11
.08/17/12
10/20/11
10/20/11
08/29/11
07/13/10
03/30/10
03/23/12
07123/12
09/20/11
09/23/11
09/27/11
04/19/12
11/24/10
08/12/11
05/17/10
04/21/11
04/26/11
03/30/10
05/04/10
12/01/10
01/25/11
03/15/11

Liquidation
Date
09/05/13
09/05/13
09/05/13
09/05/13
09/19/13
09/19/13
09/05/13
09/05/13
09/16/13
09/05/13
09/20/13
09/05/13
09/05/13
09/05/13
09/05/13
09/05/13
09/05/13
09/05/13
09/05/13
09/05/13
09/05/13
09/05/13
09/05/13
09/05/13
09/05/13
09/05/13
09/05/13
09/05/13
09/05/13
09/05/13

Sale Amount

187.15
47.84
96.71
91.61
31.65
31.65
55.08
115.31
69.60
92.18
91.51
45.88
31.10
32.82
58.92
132.91
45.98
413.83
91.97
37.72
333.37
124.28
155.02
32.98
32.98
74.76
74.76
74.76
149.52
74.76

Cost Basis

145.12
51.68
73.40
60.02
20.00
20.40
50.72
59.85
49.08
54.39
54.38
51.56
18.96
47.39
31.54
101.06
20.14
171.24
40.52
20.83
244.96
84.91
144.52
69.18
70.64
53.64
50.20
53.84
115.40
52.74

Galnsl(Losses) •
This Statement
Year to Date
42.03
{3.84)
23.31
31.59
11.65
11.25
4.36
55.46
20.52
37.79
37.13
(5.68)
12.14
(14.57)
27.38
31.85
25.84
242.59
51.45
16.89
88.41
39.37
10.50
(36.20)
(37.66)
21.12
24.56
20.92
34.12
22.02
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Pl~ Merrill Lynch
~ Wea lth Management

PRIVATE BANKING &
I NVESTMENT GROUP

CATHERINE OLSON BISHOP AND

Account Number: 592-13344

YOUR CMA SUBACCOUNT TRANSACTIONS

August 0 1, 2014 - August 29, 2014

REALIZED GAINS/(LOSSES) (continued)

Description

Quantity

-

1.0000
1.0000
1.0000
1.0000
1.0000
2.0000
1.0000
7.0000
5.0000
5.0000
4.0000
2.0000
1.0000
12.0000
2.0000
1.0000
1.0000
1.0000
2.0000
1.0000
2.0000
1.0000
1.0000
5.0000
1.0000
5.0000
6.0000
2.0000
4.0000
2.0000

DJ RECTV SHS
DIRECTVSHS
DIRECTVSHS
DIRECTVSHS
DIRECTVSHS
DIRECTV SHS
EQUITY RESIDENTIAL
FIFTH THIRD BANCORP
FIFTH THIRD BANCORP
FIFTH THIRD BANCORP
FIFTH THIRD BANCORP
FIFTH THIRD BANCORP
FIFTH THIRD BANCORP
HOST HOTELS & RESORTS
HOSPIRA INC
HESS CORP
HESS CORP
HESS CORP
HCA HOLDINGS INC SHS
IAC INTERACTIVECORP
IAC INTERACTIVECORP
IAC INTERACTIVECORP
IAC INTERACTIVECORP
MEDASSETS INC
MEDASSETS INC
OWENS ILL INC COM NEW
OWENS ILL INC COM NEW
OWENS ILL INC COM NEW
OWENS ILL INC COM NEW
OWENS ILL INC COM NEW

Acquired Liquidation
Date
Date
03/21/13
03/22/13
03/22/13
04/22/13
04/22/13
05/07/13
03/30/10
04/12/12
04/20/12
04/24/12
05/10/12
06/14/12
09/05/12
03/30/10
01/14/13
07/23/13
07/23/13
07/25/13
10/12/11
06/18/13
06/19/13
06/24/13
06/27/13
07/23/13
07/24/13
05/31/12
06/08/12
06/12/12
06/13/12
12/07/12

08/11/14
08/11/14
08/12/14
08/12/14
08/13/14
08/14/14
08/14/14
08/20/14
08/20/14
08/20/14
08/20/14
08/20/14
08/20/14
08/14/14
08/11/14
07/31/14
08/01/14
08/01/14
08/12/14
07/29/14
07/29/14
07/29/14
07/29/14
08/01/14
08/01/14
08/11/14
08/11/14
08/11/14
08/11/14
08/12/14

Sale Amount
83.97
83.98
83.77
83.77
84.34
167.95
65.70
140.01
100.0 1
100.01
80.01
40.01
20.01
266.03
109.15
100.29
98.64
98.65
131.09
66.77
133.54
66.77
66.77
101.63
20.32
152.65
183.18
61 .05
122.13
60.43

Cost Basis
55.20
5 4.90
54.90
55.35
55.34
120.75
39.52
100.58
69.39
69.29
57.01
25.74
14.95
176.04
68.02
73.87
73.86
72.37
39.90
50.01
99.91
46.53
48.14
105.60
21.35
96.22
115.74
37.20
74.93
39.19

Gainsl(Losses) •
Year to Date
This Statement
''-ui.11
29.08
28.87
28.42
29.00
47.20
26.18
39.43
30.62
30.72
23.00
14.27
5.06
89.99
41.13
26.42
24.78
26.28
91.19
16.76
33.63
20.24
18.63
(3.97)
(1.03)
56.43
67.44
23.85
47.20
2 1.24
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Bonk of America Corporation

CATHERINE OLSON BISHOP AND

Account Number: 592·13344

YOUR CMA SUBACCOUNT TRANSACTIONS

December 01, 2015 · December 31. 2015

REALIZED GAINS/(LOSSES) {continued}

Description
BOSTON PPTYS INC
CACI INTL INC CL A
CITIZENS FINL GROUP INC
CITIZENS FINL GROUP INC
DELPHI AUTOMOTIVE PLC
DELPHI AUTOMOTIVE PLC
DELPHI AUTOMOTIVE PLC
EXTRA SPACE STORAGE INC
EXTRA SPACE STORAGE INC
EXTRA SPACE STORAGE INC
FIRST AMERICAN FINL CORP
FISERV INC WISC PV 1CT
FISERV INC WISC PV 1CT
GLOBAL PMTS INC GEORGIA
GLOBAL PMTS INC GEORGIA
GENERAL ELECTRIC
HCA HOLDINGS INC SHS
LOWE'S COMPANIES INC
NASDAQ OMX GRP INC
OWENS ILL INC COM NEW
OWENS ILL INC COM NEW
OWENS ILL INC COM NEW
OWENS ILL INC COM NEW
OWENS ILL INC COM NEW
OWENS ILL INC COM NEW
OWENS ILL INC COM NEW
OWENS ILL INC COM NEW
OWENS ILL INC COM NEW
OWENS ILL INC COM NEW
SEI INVT CO PA PV $0.01

Quantity
1.0000
1.0000
8.0000
5.0000
1.0000
1.0000
1.0000
1.0000
1.0000
3.0000
1.0000
2.0000
1.0000
1.0000
2.0000
3.0000
1.0000
3.0000
1.0000
1.0000
4.0000
2.0000
2.0000
3.0000
2.0000
1.0000
5.0000
2.0000
3.0000
2.0000

Acquired
Date
03/30/10
03/14/14
09/24/14
09/24/14
02/15/12
02/17/12
05/08/12
06/28/13
08/19/13
09/05/13
09/25/13
08/17/11
08/17/11
02/15/12
04/02/12
05/17 /12
10/14/11
11/02/12
06/23/14
03/28/14
03/31/14
04/04/14
04/04/14
04/17/14
05/13/14
09/04/14
09/04/14
11 /17 /14
11/17/14
07/26/12

Liquidation
Date
12/21/15
12/04/15
12/07/15
12/08/15
12/04/15
12/11/15
12/18/15
12/21/15
12/21/15
12/21/15
12/04/15
12/04/15
12/18/15
12/04/15
12/04/15
12/01/15
12/11 /15
11/30/15
12/04/15
12/10/15
12/10/15
12/10/15
12/14/15
12/14/15
12/14/15
12/14/15
12/16/15
12/16/15
12/17/15
12/04/15

Sale Amount
126.96
101.15
215.51
130.96
85.94
82.86
83.18
89.17
89.17
267.51
38.09
188.40
92.12
69.60
139.23
89.77
67.31
229.68
57.14
17.97
71.90
35.96
34.76
52.14
34.76
17.38
86.73
34.70
50.58
107.77

Cost Basis
76.42
76.23
171 .86
107.42
29.37
31.12
28.81
42.16
41.12
123.28
24.21
55.03
27.51
25.99
45.98
56.94
21.79
100.40
38.79
33.09
133.25
69.01
69.01
101.52
66.49
31.73
158.63
51.27
76.90
41.60

Gainsl(Losses) O
Year to Date
This Statement
·
- --50.54
24.92
43.65
23.54
56.57
51.74
54.37
47.01
48.05
144.23
13.88
133.37
64.61
43.61
93.25
32.83
45.52
129.28
18.35
(15.12)
(61.35)
(33.05}
(34.25)
{49.38)
(31.73)
(14.35)
(71.90)
(16.57}
(26.32}
66.17

+
015

5532
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M.~ Merrill Lynch I

~

CATHERINE OLSON BISHOP AND

AnnkotAmr.r1cncorporn11on

Account Number: 592-13344

24-Hour Assistance: (800) MERRILL

YOUR CMA SUBACCOUNT ASSETS
EQUITIES (continued)
Description
GRAND CANYON EDUCATN INC

December 01, 2015 - December 31, 2015

Symbol Acquired

Quantity

LOPE 09/23/15
09/24/15
10/02/15
10/06/15
10/07/15
10/23/15
10/27/15
11/18/15
12/11 /15

6

4
1
3
1
1
2
1
4

Subtotal

GREENHILL COMPANY INC
Subtotal
--····-----········

GULFPORT ENERGY NEW$0.01

GHL 07 /24/12
07/25/12
09/05/12

Subtotal

HARMAN INTL INDS INC NEW

HAR 02/19/13
02/25/13
04/23/13

Subtotal

HCA HOLDINGS INC SHS

Subtotal

Unit
Cost Basfs

Total
Cost Basis

Estimated
Market Price

Estimated
Market Value

38.1516
38.1575
36.6800
38.8800
39.3400
39.1700
38.5950
39.2200
38.3050

228.91
152.63
36.68
116.64
39.34
39.17
77.19
39.22
153.22

40.1200
40.1200
40.1200
40.1200
40.1200
40.1200
40.1200
40.1200
40.1200

240.72
160.48
40.12
120.36
40.12
40.12
80.24
40.12
160.48

23

- - - -------·GPOR 01 /21 /14
01/31/14
05/13/14

HCA 10/14/11
10/19/11
10/31 /11
12/13/11
03/21/12
03/29/12

PRIVATE BANKING &
IN VESTMENT GROUP

6

10
3

36.7266
37.1130
45.9800

19
--· -·--·
...··---···· -·· ........

6

1

..

1
8
1

1
3

1
2
4
2
2
1
12

28.6100
28.6100
28.6100

171.66
286.10
85.83

··- - ..

·····-·····-········ ~5~:~
44.50
44.03
43.02

24.5700
24.5700
24.5700

-.

147.42
24.57
24.57

21.79
45.31
91.23
42.02
49.65
23.84

-

- ·-39.76
. -

(48.70)
(85.03)
(52.11)

(187.39)
(34.95)
{36.56)

..

11
18
6

6.29
6.29
6.29

35

6.29

··----- ·· ·····--·--·_}__'!_~?._~ ··- .•...<?.5.~:90{___________
94.2100
94.21
49.71
2 1.48
94.21
50.18
2 1.48
94.2100
94.2100
94.21
2 1.48
51 .19

131.55

21.7900
22.6550
22.8075
21.0100
24.8250
23.8400

11.81
7.85
3.44
3.72
.78
.95
3.05
.90
7.26

543.~?_··-···- I!.!!..~·_?jJ.

_729.43 - - --·- -

334.81
59.52
61.13

44.5000
44.0300
43.0200

922.76

220.36
3 71.13
137.94

55.8016
59.5200
61.1300

···~·-······-· ·· · ··--

1

- ------

883.00

Unreal/zed
Estimated Current
Galnl(Loss) Annual Income Yield%

67.6300
67.6300
67.6300
67.6300
67.6300
67.6300

273.84

..

_

282.63

151.08

67.63
135.26
270.52
135.26
135.26
67.63

45.84
89.95
179.29
93.24
85.61
43.79

..____ 811.56
,, __ -

6

1.48

537.72

+
015

5532
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~ ~~!~!ic~~~o~~n
CATHERINE OLSON BISHOP AND

HARMAN INTL INDS INC NEW

·-

---------·--

Subtotal
---·-----···
HD SUPPLY HLDGS INC

-

Subtotal

·- - -·

HERTZ GLOBAL HOLDINGS IN

----

January 01, 2016 -January 29, 2016

Symbof Acqufred

Quantity

HAR02/19/13
02/25/13
04/23/13

1
1

HCA 10/14/11
10/19/11
10/31/11
12/13/11
03/21/12
03/29/12

1
2
4
2
2
1

Subtotal

HCA HOLDINGS INC SHS

Subtotaf

PRIVATE BANKING &
INVESTMENT GROUP

Account Number: 592-13344

YOUR CMA SUBACCOUNT ASSETS
EQUITIES (continued)
Descrfpt/on

I

Unit
Cost Basts

Total
Cost Basis

Estimated
Market Price

Estimated
Market Value

44.5000
44.0300
43.0200

44.50
44.03
43.02

74.3900
74.3900
74.3900

74.39
74.39
74.39

29.89
30.36
31.37

-·-···21 .79
45.31
91.23
42.02
49.65
23.84

223.17

91.62

21.7900
22.6550
22.8075
21.0100
24.8250
23.8400

3

-··-·-·-·

137.55

12

69.5800
69.5800
69.5800
69.5800
69.5800
69.5800

273.84

HDS 01 /30/14
02/10/14
02/14/14
11/03/14

9
5
3
4

-·····-··--· ··HTZ 03/14/13
03/19/13
04/03/13
04/08/13
09/27/13
11 /06/13
07/22/15
11 /18/15
12/11/15

21

............

3
2
4
8
2
1
4
3
4

21.7266
21.6150
23.1575
22.7150
21 .5300
21.8900
17.4125
16.8333
14.3325

31

··---

21.8411
21.6400
22.2666
28.9325

___

--··

196.57
108.20
66.80
115.73
....

26.2700
26.2700
26.2700
26.2700

487.30

65.18
43.23
92.63
181.72
43.06
21 .89
69.65
50.50
57.33

9.0800
9.0800
9.0800
9.0800
9.0800
9.0800
9.0800
9.0800
9.0800

625. 19

-···-··

·---·-·- - - - 69.58
139.16
278.32
139.16
139.16
69.58

Estimated Current
Unrealized
Galnl(Loss) Annual fncome Yield%

47.79
93.85
187.09
97.14
89.51
45.74

..

2
2
2
6

1.88
1.88
1.88
1.88

-· · -··~--.

- -

834.96

561 .12

236.43
131 .35
78.81
105.08

39.86
23.15
12.01
{10.65)

551.67

64.37

'27.24
18.16
36.32
72.64
18.16
9.08
36.32
27.24
36.32

{37.94)
(25.07)
{56.31)
{109.08)
{24.90)
{12.81)
(33.33)
{23.26)
(21.01)

281.48

(~'!_3. 71)

+
015

5532
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In re Polyurethane Foam Antitrust Litigation. This document relates to: INDIRECT
PURCHASER CLASS
Case No. 1:10 MD 2196
UNITED STATES DISTRICT COURT FOR T HE NORTHERN DISTRICT OF
OHIO, WESTERN DIVISION

2016 U.S. Dist. L EXIS 9609; 2016-1 Trade Reg. Rep. (CCH) P79,512

January 27, 2016, Decided
January 27, 2016, Filed
PRIOR HISTORY: Jn re Polyurethane Foam Antitrust
Litig., 753 F. Supp. 2d 1376, 2010 U.S. Dist. LEXIS
128453 (J.P.ML., 2010)
COUNSEL: (*II For Direct Purchaser Class, Plaintiff:
Stephen R. Neuwirth, LEAD ATTORNEY, Quinn,
Emanuel, Urquhart, Oliver & Hedges - New York, New
York, NY; William A. Isaacson, LEAD ATTORNEY,
Melissa Felder, Melissa B. Willett, Boies, Schiller &
Flexner - Washington, Washington, DC; William C.
Price, LEAD ATTORNEY, INVALID ADDRESS Wood & Lamping, Cincinnati, OH; Aaron M. Sheanin,
Pearson Simon & Warshaw - San Francisco, San
Francisco, CA; Adam B. Wolfson, Quinn, Emanuel,
Urquhart, Oliver & Hedges - Los Angeles, Los Angeles,
CA; Brian R. Strange, Strange & Butler, Los Angeles,
CA; Carmen A. Medici, Robbins Geller Rudman &
Dowd - San Diego, San Diego, CA; David W. Wicklund,
Shumaker, Loop & Kendrick - Toledo, Toledo, OH; Eric
W. Wiechmann, McCarter & English - Hartford,
Hartford, CT; Hollis L. Salzman, Meegan F. Hollywood,
Robins, Kaplan, Miller & Ciresi - New York, New York,
NY; James P. Lynch, INVALID ADDRESS - Williams
& Connolly, Washington, DC; Kimberly A. Conklin,
Kerger & Hartman, Toledo, OH; Kurt M. Rupert,
Hartzog Conger Cason & Neville, Oklahoma City, OK;
Lee Albert, Glancy Binkow & Goldberg - New York,

New York, NY; Mindee J. Reuben, Lite DePalma
Greenberg & Rivas - Philadelphia, Phildelphia, [*2) PA;
Robert G. Eisler, Grant & Eisenhofer - New York, New
York, NY; Ronald J. Aranoff, Bernstein Liebhard, New
York, NY; Sanford I. Weisburst, Quinn Emanuel
Urquhart & Sullivan - New York, New York, NY; Sathya
S. Gosselin, Seth R. Gassman, Hausfeld - Washington,
Washington, DC; Stephen A. Weiss, Seeger Weiss - New
York, New York, NY; William J. Blechman, Kenny
Nachwalter, Miami, FL; William Liston, IO, Liston
Lancaster, Jackson, MS.
For Indirect Purchaser Class, Plaintiff: Kimberly A.
Conklin, Richard M. Kerger, LEAD ATTORNEYS,
Kerger & Hartman, Toledo, OH; Lori A. Fanning,
Marvin A. Miller, LEAD ATTORNEYS, Miller Law,
Chicago, IL; Adam B. Wolfson, Quinn, Emanuel,
Urquhart, Oliver & Hedges - Los Angeles, Los Angeles,
CA; Brian R. Strange, Strange & Butler, Los Angeles,
CA; David W. Wicklund, Shumaker, Loop & Kendrick Toledo, Toledo, OH; Eric W. Wiechmann, Mccarter &
English - Hartford, Hartford, CT; Hollis L. Salzman,
Meegan F. Hollywood, Robins, Kaplan, Miller & Ciresi New York, New York, NY; James P. Lynch, INVALID
ADDRESS - Williams & Connolly, Washington, DC; Jay
B. Shapiro, Stearns Weaver Miller Weissler Alhadeff &
Sitterson, Miami, FL; Kurt M. Rupert, Hartzog Conger
Cason 1*31 & Neville, Oklahoma City, OK; Robert C.
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Schubert, Schubert & Reed, San Francisco, CA; William
J. Blechman, Kenny Nachwalter, Miami, FL; William
Liston, III, Liston Lancaster, Jackson, MS.
For Indirect Purchasers, Plaintiff: Adam B. Wolfson,
Quinn, Emanuel, Urquhart, Oliver & Hedges - Los
Angeles, Los Angeles, CA; David W. Wicklund,
Shumaker, Loop & Kendrick - Toledo, Toledo, OH; Eric
W. Wiechmann, McCarter & English - Hartford,
Hartford, CT; Hollis L. Salzman, Meegan F. Hollywood,
Robins, Kaplan, Miller & Ciresi - New York, New York,
NY; James P. Lynch, INVALID ADDRESS - Williams
& Connolly, Washington, DC; Kimberly A. Conklin,
Richard M. Kerger, Kerger & Hartman, Toledo, OH;
Kurt M. Rupert, Hartzog Conger Cason & Neville,
Oklahoma City, OK; Lori A. Fanning, Marvin A. Miller,
Miller Law, Chicago, IL; William J. Blechman, Kenny
Nachwalter, Miami, FL.
For Direct Action Plaintiff(s), Plaintiff: Adam B.
Wolfson, Quinn, Emanuel, Urquhart, Oliver & Hedges Los Angeles, Los Angeles, CA; Chahira Solh, Crowell &
Moring - Irvine, Irvine, CA; David W. Wicklund,
Shumaker, Loop & Kendrick - Toledo, Toledo, OH;
Douglas H. Patton, Kenny Nachwalter, Miami, FL; Eric
W. Wiechmann, Mccarter & English 1*4) - Hartford,
Hartford, CT; Hollis L. Salzman, Meegan F. Hollywood,
Robins, Kaplan, Miller & Ciresi - New York, New York,
NY; James P. Lynch, INVALID ADDRESS - Williams
& Connolly, Washington, DC; Kurt M. Rupert, Hartzog
Conger Cason & Neville, Oklahoma City, OK; Melissa
B. Willett, Boies, Schiller & Flexner - Washington,
Washington, DC; Stephen A. Brandon, Jackson, MS;
Vanessa Roberts Avery, INVALID ADDRESS Mccarter & English - Hartford, Hartford, CT; William
Liston, ill, Liston Lancaster, Jackson, MS.

For Defendants Liaison Counsel, Defendant: James H.
Walsh, LEAD ATTORNEY, Bethany G. Lukitsch,
McGuire Woods - Richmond, Richmond, VA; Deborah
Pollack-Milgate, Barnes & Thornburg - Indianapolis,
Indianapolis, IN; Michael R. Hoernlein, Alston & Bird Charlotte, Charlotte, NC.
For The Dow Chemical Company, Intervenor: David M.
Bernick, LEAD ATTORNEY, Dechert - New York, New
York, NY; M. Neal Rains, Frantz Ward, Cleveland, OH.
For David Rosenblum Cohen, Special Master: David
Rosenblum Cohen, LEAD ATTORNEY, Law Office of
David R. Cohen, Cleveland, OH.
JUDGES: JACK ZOUHARY,
DISTRICT JUDGE.

UNITED

STATES

OPINION BY: JACK ZOUHARY
OPINION
MEMORANDUM OPINION
SETTLEMENT MOTIONS

AND

ORDER

RE:

INTRODUCTION

The Class of Indirect l*Sf Purchaser Plaintiffs
("IPPs") moves for final approval of nine class action
settlement agreements listed in the following table.
Further, Class Counsel for the IPPs moves for an award
of attorney fees, reimbursement of expenses, and
incentive awards for representative plaintiffs (Doc. 1908).

Settling

Gross

Defendants

Settlement
Amount

Carpenter Co.
FFP Holdings, LLC

$63,500,000
$2,750,000

Future Foam, Inc.

$10,500,000

FXI Holdings, Inc.

$9,500,000

Hickory Springs

$I 0,250,000
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Manufacturing Co.

Leggett & Platt Incorporated

$26,500,000

Mohawk Industries Inc.

$16,000,000

Vitafoam Products Canada

$2,750,000

Limited and Vitafoam, Inc.
("Vitafoam")
Woodbridge Foam

$9,500,000

Corporation, Woodbridge
Sales & Engineering, Inc.,
and Woodbridge Foam
Fabricating, Inc.
("Woodbridge")
TOTAL

$151,250,000

Settling

Portions of Settlement Amount that are

Defendants

Contingent or Payable More than 3 Weeks
in the Future

Carpenter Co.

$43.5 million is not payable until all appellate
rights are exhausted

FFP Holdings, LLC
Future Foam, Inc.

none
$2.5 million is not due until July 31, 2016;
and
$4 million is contingent on a successful outcome
in separate litigation against Dow Chemical

FXI Holdings, Inc.

none

Hickory Springs

$1.5 million is not due until ["'6] June 30, 2016;

Manufacturing Co.

another
$1.5 million is not due until June 30, 2017;
and
$5.25 million is contingent on a successful
outcome in separate litigation against Dow
Chemical

Leggett & Platt Incorporated

none

Mohawk Industries Inc.

none
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Vitafoam Products Canada

none

Limited and Vitafoam, Inc.
("Vitafoam")
Woodbridge Foam

$2.25 million is not due until a year from now;

Corporation, Woodbridge

and

Sales & Engineering, Inc.,

$2.25 million is not due until December 31, 2017

and Woodbridge Foam
Fabricating, Inc.
("Woodbridge")

TOTAL

$62.75 million

Settling

Docket

Defendants

Number of
Agreement

Carpenter Co.

1751-2

FFP Holdings, LLC

1854, Ex. A

Future Foam, Inc.

1854, Ex. C

FXI Holdings, Inc.

1854,Ex.B

Hickory Springs

1751-3

Manufacturing Co.

Leggett & Platt Incorporated

1751-4

Mohawk Industries Inc.

1751-5

Vitafoam Products Canada
Limited and Vitafoam, Inc.

1751-6

("Vitafoam")
Woodbridge Foam

1751-7

Corporation, Woodbridge
Sales & Engineering, Inc.,
and Woodbridge Foam
Fabricating, Inc.
("Woodbridge")

TOTAL
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by Class Counsel for the DPPs (Doc. 1971 ).
PROCEDURAL BACKGROUND

Plaintiffs in this multidistrict antitrust litigation
asserted claims that numerous dominant firms in the
flexible polyurethane foam market engaged in a
decade-long conspiracy to fix, raise, and maintain f*71
the price of foam products. Plaintiffs bringing these
claims included: (I) direct purchasers -- that is,
businesses that purchased foam directly from Defendants
and incorporated that foam into consumer products, such
as furniture, mattresses, or carpet underlay; and (2)
indirect purchasers -- that is, individuals and businesses
that purchased these foam-containing consumer products.
This Court previously certified both a class of Direct
Purchaser Plaintiffs ("DPPs") and also a class of Indirect
Purchaser Plaintiffs ("IPPs") (Doc. 1102 (redacted
version at Doc. 1408); Docs. 1115 & 1117). This Court
recently granted final approval to DPP settlement
agreements, and also granted in part the fee petition filed

1.

Chris Andrews (pro se)

The IPPs followed a similar pattern of sequential
settlements. This Court preliminarily approved nine
settlement agreements, along with the plan of notice,
claim forms, and Plan of Allocation (Doc. 1861 ).
The IPP class now moves for final approval of these
settlement agreements (Doc. 1988). In addition, Class
Counsel submits a fee application, seeking: (I) an award
of attorney fees in the amount of $45,375,000, which is
30% of the nine classwide [*81 settlements totaling
$151,250,000; (2) reimbursement of $5,115,811.72 in
expenses; and (3) a total of $200,000 in incentive awards
payable to the Class Representatives (Doc. 1908 at 1-2,
18).
This Court received objections to the settlements
and/or the fee application from the fo llowing class
members: I

Doc. 1920 & 1928

2. Jill Cannata

Doc. 1950

3.

Doc. 1960

Melissa Holyoak and John Tabin
by the Center for Class Action Fairness ("CCAF")

4. Sean Cochran

Doc. 1964

5.

Michael Narkin (prose)

Doc. 1965

6.

Jennifer Hinojosa (prose)

Doc. 1967

7.

Patrick Sweeney (prose)

Doc. 1968

An attorney also filed a notice of appearance
on behalf of "Objector Kelly Marie Spann," but
neither Spann nor her attorney ever filed any
objection (Doc. 1962).
Sweeney's objection was filed on November
17, 2015. The due date was November 13, 2015,
and IPPs assert the objection is untimely.
Sweeney indicates in his certificate of service,
however, that he mailed his objection on
November 11, so this Court accepts it as timely.

Finally, IPPs argue that Andrews and
Hinojosa do not have standing to object, because
they have not provided sufficient documentation
to
show
they
purchased
a
covered
foam-containing product [*9) in a covered State.
This Court agrees their claim documentation is
weak, but nevertheless chooses to simply address
their respective objections on the merits.
Class Counsel were directed by this Court to answer
questions (Docs. 1973 & 1997) as part of a final fairness
hearing, at which time this Court heard argument from
IPP Class Counsel and two objectors -- Andrews and
CCAF. In addition, this Court heard from the IPP Claims
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Administrator, Eric Miller who, after the hearing,
submitted a Declaration elaborating upon some of his
comments at the hearing (Doc. 20 I 0).
Based upon all this available information, along with
this Court's five-year oversight of this MDL, this Court is
prepared to clear the final hurdle in these cases.
THE SETTLEMENT AGREEMENTS

Before addressing the merits of the IPPs' motions
and objections, this Court summarizes the nine settlement
agreements and the current claims status. These
agreements have a total potential value of $151,250,000.
Of this amount, (a) Defendants have already deposited
$85 million into escrow accounts; (b) Hickory Springs
and Woodbridge will deposit another $3.5 million within
15 days of final approval by this Court; (c) Future Foam,
Hickory [*101 Springs, and Woodbridge will deposit
another $10 million over the next two years; (d)
Carpenter will deposit another $43.5 million once all
appellate rights are exhausted; and (e) another $9.25
million may eventually become payable, contingent upon
whether Hickory Springs and Future Foam succeed in
separate litigation against Dow Chemical scheduled to go
to trial in mid- to late-2016.2

If Hickory Springs succeeds in separate
2
litigation against Dow Chemical, the proceeds are
payable as follows: ( 1) Hickory must use the
proceeds to pay certain amounts to the "Sealy
Plaintiffs" in this case; (2) if there are additional
proceeds, Hickory must pay the $5.25 million
contingent amount to the IPP class; and (3) if
there are additional proceeds, Hickory must
accelerate its guaranteed future payments to the
IPP class. By comparison, if Future Foam
succeeds in separate litigation against Dow
Chemical, provisions (2) and (3) listed above also
apply; but there is no analogous requirement as in
provision (I) that Future Foam pay the "Sealey
Plaintiffs" before the IPP class receives the $4
million contingent amount.
As a general matter, the settlement amounts will be
used to pay benefits to class members; (* 11) common
benefit fees and expenses to Class Counsel; expenses to
the Claims Administrator; incentive awards to Class
Representatives; and "leftovers" to cy pres beneficiaries.
The objectors have raised issues regarding all these
payment categories (see, e.g., Doc. 2018 at 5-20, 29-33).
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This Court examines these objections below.
Regarding payments to class members, the claim
form is designed so that a class member will participate
in all nine settlements, unless the class member
affirmatively chooses to be excluded from a particular
settlement agreement. Each of the settlement agreements
provide for the following allocations and weightings:
o First, each settlement agreement
allocates the settlement funds as follows:
36.93% to bedding claims, 30.70% to
carpet padding claims, and 32.37% to
furniture claims. These percentages
represent the proportional volume of
commerce that each product category
bears to the total volume of polyurethane
foam products.
o Second, each class member's claim
is "weighted" as follows: bedding claims
at 80% of purchase price, carpet padding
claims at 90% of purchase price, and
furniture claims at 75% of purchase price.
These percentages reflect roughly the
proportion (*12[ of the product that is
made up of foam (that is, carpet padding
contains proportionally more foam overall
than does bedding, so the purchase price
of carpet padding is weighted higher than
the purchase price for bedding, for
purposes of claim-valuation).
o Third, bedding claims are paid pro
rata from the bedding sub-fund, carpet
claims from the carpet sub-fund, and
furniture claims from the furniture
subfund. If any sub-fund is not fully paid
out -- which, in light of the claim
submission statistics cited below, is
extremely unlikely -- it pours over into the
other sub-funds. Further, if there is any
money left over after all distributions are
made, then the remainder goes to cy pres
beneficiaries approved by this Court. Any
cy pres remainder is forecast to be very
small.

CLAIMS TO DATE
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The deadline for class members to submit claims is
February 29, 2016. The Claims Administrator reports the
following statistics as of December 23, 2015:
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Total Claims Received: $27,473 million

issues, or defenses of a certified class may be settled,
voluntarily dismissed, or compromised only with the
court's approval." To certify a class for settlement, a court
must first consider whether the proposed class meets the
requirements of Rule 23(a) & (b). See Amchem Prods.,

From Individuals: $26,402 million

Inc. v. Windsor, 521 U.S. 591, 620, 117 S. Ct. 2231, 138
L. Ed 2d 689 (1997). The court is also required to direct

From Businesses: $1,071 million
Total Gross Claim Amount: $456.9
million
Carpet Claims: $93 million
Bedding Claims: $151.6 million
Furniture Claims: $212.3 million
The Claims Administrator [*13) believes these
figures are likely to increase substantially, because: (1)
there is one more month for class members to submit
claims; (2) class members with larger claims (businesses)
tend to take longer to submit their claims than class
members with smaller claims (individuals), since
businesses have more records to gather -- thus, many of
the largest claims are probably not yet filed; and (3)
historically, in class actions, a large proportion of class
members wait until the deadline to file claims (Doc. 2018
at 64; Doc. 2010-1 at 2-3).
These figures reveal the total value of claims made
so far ($456.9 million) already exceeds the total value of
potential settlement funds ($151.25 million), and also that
the value of claims made for each category (carpet,
bedding, and furniture) exceed, respectively, the total
value of potential settlement funds for each category.
This suggests every sub-fund will be fully paid out -there will not be any "pour-over" from one sub-fund to
another.
These figures reflect that claimants will definitely
not receive full reimbursement for their claims. Rather,
claimants will receive some percentage of their claims,
paid on a pro rata basis. Given the Claims 1*14)
Administrator's statistics to date, it appears very likely
claimants will ultimately receive less than 20% (maybe
less than 10%) of their claim value. L EGAL STANDARDS
FOR APPROVAL OF THE SEITLEMENT AGREEMENTS

Federal Civil Rule 23(e) mandates that "(t]he claims,

adequate notice to members of the settlement class.
Federal Civil Rule 23(c)(2)(B). If these requirements are
met, then the court must ensure the proposed class action
settlement is "fair, reasonable, and adequate." Federal

Civil Rule 23(e)(2); see also In re F/onase Antitrust
Litig., 291 F.R.D. 93, 98 (E.D. Pa. 2013) (quoting In re
Prudential Ins. Co. ofAm. Sales Practice Litig., 148 F3d
283, 316 (3rd Cir. 1998)) ("[A] class action cannot be
settled without the approval of the court and a
determination that the proposed sett.lement is 'fair,
reasonable and adequate."'). "Whether a class action
settlement satisfies Rule 23(e) is committed to the sound
discretion of the district court." Lonardo v. Travelers

Indem. Co., 706 F Supp. 2d 766, 778 (N.D. Ohio 2010)
(citing Bailey v. Great Lakes Canning, inc., 908 F.2d 38,
42 (6th Cir. 1990)).
This Court has already addressed the propriety of
class certification and the adequacy of notice.
Specifically, in 2014, this Court issued a lengthy decision
concluding the IPPs met the requirements [*15) for class
certification under Rule 23(a) and (b)(3) (see Docs. 1102,
1408, & 1117). The Sixth Circuit denied a petition for
interlocutory review (see Doc. 1345). For all the reasons
stated previously, this Court concludes the IPP settlement
class -- which is defined the same as the IPP litigation
class -- also satisfies the Rule 23 requirements of
commonality,
typicality,
adequacy,
numerosity,
predominance, and superiority.
Further, this Court earlier approved the plan of notice
and the claim forms, concluding they "satisfy Federal
Civil Rule 23(e) and due process" (see Doc. 1861 at 2).
The Claims Administrator undertook "broad paid-media
notice involving print and Internet vehicles, including ...
(c]onsumer magazines; (a] newspaper supplement;
(t]rade magazines; Internet banner and text ads on
multiple networks, including social media and targeted
websites; and [a] news release" (see Doc. 1751-12 at 11).
For example, notice was placed in 598 different
newspapers, reaching into every major media market in
the country; on website banners on Facebook and Google
for 60 days; and in numerous magazines directed both at
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the general populace and also at businesses likely to be
large consumers of foam-containing products, such as
hotels (id. at 13-15). This notice [* 16] plan was designed
to reach at least 85% of the target audience, which is
essentially national in scope (id at 15). Under the
circumstances of this case, the Claims Administrator's
notice program was the "best notice practicable," Federal
Civil Rule 23{c)(2), and was "reasonably calculated to
reach interested parties," Mullane v. Cent. Hanover Bank
& Trust Co., 339 U.S. 306, 318, 70 S. Ct. 652, 94 L. Ed.

865 (1950).
The analysis still remaining for this Court is whether
the nine proposed class action settlements are "fair,
reasonable, and adequate." Federal Civil Rule 23(e)(2).
To conduct this analysis, courts within the Sixth Circuit
refer to a list of seven factors identified in VA W v.

General Motors C01p., 497 F.3d 615, 631 (6th Cir.
2007). These factors are: "(I) the risk of fraud or
collusion; (2) the complexity, expense and likely duration
of the litigation; (3) the amount of discovery engaged in
by the parties; (4) the likelihood of success on the merits;
(5) the opm1ons of class counsel and class
representatives; (6) the reaction of absent class members;
and (7) the public interest." Vassalle v. Midland Funding
LLC, 708 F.3d 747, 754 (6th Cir. 2013) (quoting UAW,
497 F.3d at 63 I}. In addition, "(a]lthough not included in
the seven VA W factors, in evaluating the fairness of a
settlement (the Sixth Circuit has] also looked to whether
the settlement 'gives preferential treatment to the named
plaintiffs while only perfunctory relief to unnamed class
members."' Id at 755 (quoting Williams v. Vukovich, 720

F.2d 909, 925 n.11 (6th Cir.1983)).
This Court will assess (*17] these factors two
different ways, first setting out general assessments
before addressing specific concerns raised by the
objectors. Finally, because the question of attorney fees is
especially important when determining the fairness of a
class action settlement, this Court will analyze that issue
separately.
T H E UAW I VASSALLE FACTORS

Risk of Fra ud or Collusion

In this case, there is no evidence to remove the
"presumption that the class representatives and counsel
handled their responsibilities with the independent vigor
that the adversarial process demands." UAW, 497 F.3d at
628. Settlement talks took place directly between the
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parties as well as with the assistance of respected
mediators. The nearly five years of litigation that
preceded settlement talks were not "pretense and
posturing," Moulton v. U.S. Steel C01p. , 581 F.3d 344,
351 (6th Cir. 2009), but rather knock-down, drag-out
fights over (for example) class certification, admissibility
of expert testimony, and the propriety of summary
judgment. The result of these fights ultimately led
experienced counsel and sophisticated clients to
reasonably choose negotiated settlements rather than
continued litigation. There is absolutely no basis for this
Court or any objector to suspect any of the nine
settlements (*18] reached between IPPs and Defendants
are the result of fraud or collusion. This Court rejects
completely the inflammatory and conclusory accusations
of fraud by pro se objector Andrews.

Complexity, Expense, a nd Likely Duration of the
Litigation
The complexity, expense, and likely additional
duration of this litigation clearly favor voluntary
settlement of the class claims rather than continued
fighting. Class Counsel invested substantial attorney time
and litigation expenses, in the form of discovery and
mption practice, before reaching the nine settlements.
There remained the prospect of a lengthy trial, post-trial
motions, and appeals from a jury's verdict. This would
have generated additional fees and costs, and would have
delayed recovery (if any) by IPP class members.
Moreover, the IPPs' case involved multiple
defendants and a lengthy Class Period, requiring
Plaintiffs to discover facts against each Defendant;
prepare for a trial where they would have to address and
overcome each Defendant-specific argument; and prove
to a jury that the alleged conspiracy extended over the
entire decade-Jong conspiracy period. In light of ongoing
litigation risks, this factor weighs heavily in favor [*191
of approving the nine settlements.

Amount of Discovery Engaged in by the Parties
Before entering settlement discussions, Class
Counsel received document productions from Defendants
and third parties totaling nearly 4 million pages, and
participated in more than 150 fact and expert witness
depositions. Class Counsel also reviewed expert reports
from nearly a dozen defense expert witnesses, and were
repeatedly called upon to defend the opinions of IPPs'
own damages expert, Dr. Lamb, at deposition, in briefing,
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and at hearings. "All of this discovery matters for
settlement purposes because it provides [both IPPs] and
the settling Defendants with a clear picture of the relative
merits of claims and defenses. The parties entered into
these settlements with full view of the evidentiary record
to assess the class claims." (Doc. 1971 at 7 (approving
settlements with DPPs)). Cf Olden v. Gardner, 294 F.
App'x 210, 218 (6th Cir. 2008) (explaining that the lack
of pre-settlement discovery can "weaken[] the class
counsels' ability to advocate effectively for the plaintiff
class during settlement negotiations and therefore
suggests that the settlement was not fair, reasonable, and
adequate").
In sum, the lengthy and thorough discovery
undertaken by IPPs, [*20) together with their testing
(through summary judgment and Daubert motions) of the
strength of the facts discovered, supplied IPPs with a
clear picture of what their class claims were worth.
Accordingly, this factor weighs in favor of final approval.

Likelihood of Success on the Merits
"The most important of the factors to be considered
in reviewing a settlement is the probability of success on
the merits. The likelihood of success, in turn, provides a
gauge from which the benefits of the settlement must be
measured." In re Gen. Tire & Rubber Co. Sec. Litig., 726
F.2d 1075, 1086 (6th Cir. 1984) (citation omitted). Both
fPPs and Defendants faced substantial risk if this case
proceeded to trial. As previously noted: "In this Court's
view, a jury could return ·(I) a no-liability verdict with
respect to some or all Defendants, or (2) a substantially
smaller damages figure than is contemplated by [Dr.
Lamb's] best-case scenario assumptions, or (3) a 'home
run' for the Class." In re Polyurethane Foam Antitrust
Litig., 2015 U.S. Dist. LEXIS 23482, 2015 WL 1639269,
at *5.
At trial, Defendants would have attacked the IPPs
from many angles. Each Defendant would have worked
to separate itself from the crowd of co-defendants,
contesting proof of conspiratorial agreement and antitrust
impact. At a more fundamental level, lPPs had to develop
a persuasive, coherent explanation, f*211 understandable
by lay jurors, that (I) "connected the dots" to show
conspiracy through use of e-mail, fax, phone
conversations, and the use of price increase
announcements ("PIA") over a ten-year-plus Class
Period; and (2) illustrated the fact and amount of
"pass-through damages." Moreover, Defendants would
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surely appeal any adverse verdict, and "this Court's class
certification
decision
(among
other
important
interlocutory rulings) [would] be fair game for appellate
review" (Doc. 1534 at 7-8). It must also be noted there is
some evidence that a few Defendants might have been
judgment-proof (Doc. 1988-1 at 9-17 (accurately
summarizing the risks of going to trial)). All this makes
clear that collecting a judgment from Defendants was far
from guaranteed.
In light of these trial challenges, the benefit of the
settlements is substantial. The total potential settlement
amount of $151.25 million equates to more than 54% of
the total, uncapped class damages estimated by Dr. Lamb
using chemical manufacturer cost data, and 87% of the
total estimated class damages using this data if
pass-through is capped at I 00% of the direct purchaser
overcharge. Class Counsel states the $151.25 million
total (*221 settlement amount is the fourth largest
antitrust recovery obtained by an indirect purchaser class
in the United States.
Given the real possibility that IPPs could have
received much less -- even zero -- from a jury at trial or
following an appeal, this factor also weighs in favor of
approval.

Opinions of Class Counsel and Class Representatives
This Court easily credits the opinion of Class
Counsel that the settlements do provide fair, reasonable,
and adequate compensation for a release of the class
claims. Class Counsel has extensive experience litigating
class actions, including leadership roles in similarly large
antitrust ca5es. See, e.g.. Glickenhaus & Co. v. Household
Int'/, Inc., 787 F3d 408, 4I2 (7th Cir. 2015) (liaison
counsel Marvin Miller, who is Lead Class Counsel in this
case, was part of the trial team in a securities class action
that obtained a jury verdict of $2.46 billion); Messner v.
Evanston Northwestern Healthcare Corp. Antitrust Litig.,
2013 U.S. Dist. LEXIS 173794, 2013 WL 6490152 (ND.
Ill. 2013) (co-lead class counsel Marvin Miller, who is
Lead Class Counsel in this case, obtained reversal of the
denial of class certification of an antitrust class). Class
Counsel has spent tens of thousands of hours learning the
strengths and weaknesses of IPPs' claims. Further, the
Class Representatives have at least implicitly endorsed
the settlements by virtue of having already [*23(
submitted claims or indicating their intention to do so.
In sum, this Court bas no reason to second-guess
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Class Counsel's conclusion that these settlements are in
the best interest of the IPP class.

any legitimate countervailing interest that weighs against
settlement approval.

Reaction of Absent Class Members

Treatment of the Named Plaintiffs

The size of the class of IPPs in this case is enonnous;
indeed, in a brief submitted to the Supreme Court,
defense counsel characterized this case as "likely the
largest class action ever certified." Petition for Writ of
Certiorari at 2, Carpenter Co. v. Ace Foam, Inc., I 35 S.
Ct. 1493, 191 l. Ed. 2d 430 (2015) (No. 14-577).
Nonetheless, only a handful of class members have
chosen to opt out of the settlements.3

A settlement can be unfair if it "gives preferential
treatment to the named plaintiffs while only perfunctory
relief to unnamed class members." Vassalle, 708 F3d at
755 (internal quotation marks omitted). In this case, it is
clear (*25] that the unnamed class members are
receiving much more than "perfunctory relief." The vast
bulk of the settlement funds in this case will not be
received by the named, representative Plaintiffs, most of
whom are individuals with relatively small claims.
Rather, the settlement funds will be distributed in a
straightforward fashion, pro rata, to every claimant
equally.

3 Class counsel explains that eight entities or
individuals have requested exclusion, but: {I)
three have done so even though they are direct
purchasers -- that is, not members of the IPP class
-- but want to make clear they will not be bound
by orders in this case; (2) one is a school in
Pennsylvania, which is not a Class State; (3) two
have not provided the requisite infonnation about
their purchases; (4) one submitted the exclusion
request after the deadline; and (5) one purchased
two pillows for a total of$10.
Further, another small group of objections, filed by
serial objectors, are not well-taken. In contrast, over
27,000 [*241 individuals and businesses have so far filed
claims. None of the business or institutional entities, the
largest potential claimants, has opted out or filed an
objection.
These statistics weigh in favor of final approval.
"That the overwhelming majority of class members have
elected to remain in the Settlement Class, without
objection, constitutes the 'reaction of the class,' as a
whole, and demonstrates that the Settlement is 'fair,
reasonable, and adequate."' In re Cardizem CD Antitrust
litig., 218 F.R.D. 508, 527 (E.D. Mich. 2003).

The Public Interest
Resolution of disputes through settlement rather than
trial is normally in the public interest, as settlement
serves to conserve scarce judicial resources. Further,
"[s]ettlement of this antitrust action serves the public
interest by ensuring effective enforcement of the antitrust
laws and deterrence of anti-competitive conduct in the
marketplace." In re Cardizem, 218 F.R.D. at 530. No
party has suggested (and this Court does not apprehend)

This is very different from the circumstances in
Vassal/e, where the named plaintiffs each received
$2,000 plus exoneration of debts, while the unnamed
class members received no money and their debts were
not exonerated. Id. at 755-56. The disparity in Vassalle
was stark, amounting to essentially no relief to unnamed
class members. That is certainly not the case here.
OBJECTIONS

The UAW I Vassal/e factors listed above each weigh
in favor of final approval. This Court has also carefully
examined the submissions filed .by the objectors, who
contend various aspects of the nine settlement agreements
are unfair. The IPPs have responded to all the objections
on the merits, but also spend several pages detailing the
background of each objector. To varying degrees, lPPs
assert that all the objectors (I) are serial objectors; (2)
have improper [*26) motives; (3) plainly misstate the
facts; (4) offer boilerplate language they have presented
to other courts unsuccessfully; (5) have suffered serious
disciplinary proceedings; (6) make scurrilous, unfounded
accusations (e.g., perjury and fraud by IPP counsel);
and/or (7) make extortionist threats. Except for the fact
that objector CCAF has appeared and objected in
numerous other class-action cases, these characterizations
do not apply to CCAF -- CCAF's objection is lucid and
filed in good faith. In contrast, all these characterizations
do apply to objector Narkin, and at least some apply to
every other objector. IPPs ask this Court to impose
sanctions against at least some of the objectors, and also
to require each objector to post a bond for any appeal.
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"It is undisputed that some objectors add value to the
class-action settlement process by: (I) transforming the
fairness hearing into a truly adversarial proceeding; (2)
supplying the Court with both precedent and argument to
gauge the reasonableness of the settlement and lead
counsel's fee request; and (3) preventing collusion
between lead plaintiff and defendants." In re Cardinal

Health, Inc. Sec. Litig., 550 F. Supp. 2d 751, 753 (S.D.
Ohio 2008). Unfortunately, however, "class actions also

attract those in the (*27) legal profession who subsist
primarily off of the skill and labor of, to say nothing of
the risk borne by, more capable attorneys. These are the
opportunistic objectors. Although they contribute nothing
to the class, they object to the settlement, thereby
obstructing payment to lead counsel or the class in the
hope that lead plaintiff will pay them to go away." Id. at
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Administrator?
4. Why is it not stated how long it will
take for checks to arrive?
Of course, there are good answers to each of these
questions:
I. To prevent fraud and comply with
potential tax requirements.
2. To make a claimant's participation
in all settlements more likely.
3. Because it
administrative costs.

would

increase

754.
Several of the objectors in this case clearly fall into
the latter category. Nonetheless, this Court chooses not to
impose any sanction -- at least now. Even objector
Andrews, who repeatedly makes baseless accusations
using inappropriate language (e.g., Doc. 1928 at 43)
(asserting Class Counsel engaged in "high on meth
document discovery review"), also identifies a few
legitimate concerns (e.g., Doc. 1920 at 9) (questioning
why counsel did not identify specific potential cy pres
beneficiaries in the settlement agreement). Andrews
deserves opprobrium, but his objection is not entirely
devoid of color. Accordingly, even though the objectors
raise many unfounded, conclusory, and frivolous
objections, this Court will simply focus on the merits of
the objections that deserve analysis.
Content of Forms a nd C laims Administration Process
[*28)
Objector Andrews offers a litany of questions as a
means of complaining about the claims process and claim
forms. For example, he asks (Doc. 1920):
1. Why do claimants have to provide a
social security number?
2. Why do they have to check off each
separate settlement from which exclusion
is desired, rather than check off the ones in
which they want to be included?
3. Why don't claimants receive
acknowledgment of their claim by the

4. Because it is impossible to predict
accurately how long it will take to
investigate spurious claims and finally
determine benefit amounts.
None of the issues Andrews raises suggests the design of
the claim forms or the claims administration process
carries any meaningful or serious faults.
Andrews also challenges the requirements for
opting-out. For example, Andrews asks (I) Why can't
opt-outs file their form online instead of having to mail
[*29) it in?; and (2) Why are opt-outs asked to provide
"unnecessary" information, such as which particular
settlements they want to opt out of, and what
foam-products they bought? It suffices to say, again,
there are good answers to these questions and Andrews
does not identify any serious faults in the opt-out process.
Indeed, even if the occasional suggestion Andrews offers
is reasonable, he does not show the existing format is
unreasonable. And, so long as the settlement agreements
and the processes used to effectuate them are "fair,
reasonable, and adequate," Federal Civil Rule 23(e)(2),
this Court has no reason to disapprove them.
In a two-page objection, Sweeney offers a list of
boilerplate, conclusory assertions, including the "(c]laims
administration process fails to require reliable oversight,
accountability, and reporting about whether the claims
process actually delivers what was promised;" and the
claim "[t]imeframes and deadlines benefit Defendants
and Class Counsel, but not Class Members" (Doc. 1968).
Sweeney offers absolutely no analysis or factual support
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for these statements. His objections, like Andrews, are
also overruled.
Plan of Allocation
Andrews asserts there "should be a mm1mum
distribution amount set, say $10.00, 1*301 because a de
minimis threshold is necessary to ensure an efficient
allocation of the settlement fund" (Doc. 1920 at 8-9). The
effect of such a threshold, however, would be -- if
anything -- to deprive a number of class members with
low-value claims from receiving any payment. While it is
true there comes a point where the cost of sending a
check for settlement benefits can exceed the value of the
check itself, it is also true that "something is better than
nothing" in a class settlement. In re Whirlpool Corp.

Front-Loading Washer Prods. Liab. Litig., 2010 U.S.
Dist. LEXIS 69254, 2010 WL 2756947, at *3 n.3 (N.D.
Ohio 2010) (citing In re Bridgestone/Firestone, Inc., 288
F.3d 1012, 1015-16 (7th Cir. 2002)), affd, 722 F3d 838
(6th Cir. 2013); see also Miller v. Ghirardelli Chocolate
Co.. 2015 U.S. Dist. LEXIS 20725, 2015 WL 758094, at
*I (N.D. Cal. 20 I 5) (granting final approval of a class
settlement where claimants received up to $ 1.50 per
uncorroborated product purchase, up to a maximum of
$24). Andrews may be correct that it is appropriate for
some settlements to have a minimum distribution amount,
but he has not shown it is inappropriate for the
settlements in this case not to have one.
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relative proportions of how much the illegal foam markup
affected the total price of different categories of a final
product. And third, it is already clear that "the entire
amount of the Net Settlement Fund" will be "consumed
by filed claims at the existing caps" (id.).
Incentive Awards
The settlements provide for a total of $200,000 in
incentive awards for the Class Representatives -- $10,000
each for the 13 individuals, and $35,000 each for the two
companies.4 Andrews asserts 1*321 these awards "may
be excessive" and suggests it will create an "unfair
disparity" between the named Plaintiffs and the unnamed
class members. Andrews cites Vassalle, 708 F.3rd 747,
where the Sixth Circuit reversed final approval of a class
settlement because, among other things, "the disparity in
the relief afforded under the settlement to the named
plaintiffs, on the one hand, and the unnamed class
members, on the other hand, made the settlement unfair."

Id. at 755.
4 Objectors Andrews, Hinojosa, and Cannata all
state the incentive awards will be $285,000, but
their math is incorrect -- the total will be
$200,000. Hinojosa simply asserts "the requested
$285,000 in incentive payments" is excessive,
without any analysis or explanation (Doc. 1967 at
1). Cannata does even less, merely asserting that
all requested fees and awards are unreasonable
(Doc. 1950 at 1). This Court's analysis of
Andrews' objection applies equally to Hinojosa
and Cannata.

Objector Cochran offers a different criticism,
complaining that, by "weighting" various claims (e.g.,
bedding claims are weighted at 80% while carpet claims
are weighted at 90%), the Plan of Allocation "sets
improper limits on the amount that a claimant may
receive for each Qualifying Claim" (Doc. 1964 at 1).
Cochran implies that a claim [*31) for a $1,000 mattress
should be weighted at 100%, not 80%, and the 80%
weighting deprives the claimant of funds he is due: "If
the entire amount of the Net Settlement Fund is not
consumed by filed claims at the existing caps, the caps
should be removed and the entire Settlement Fund paid
out to the claimants pro rata." Id. at 3.

As noted above, the disparity in Vassalle was stark,
amounting to essentially no relief to unnamed class
members, compared with $2,000 incentive awards to the
representative plaintiffs. In other words, all the available
compensation went to the named plaintiffs. In this case,
there [*331 will be over $100 million available to all
claimants on a pro rata basis; the $200,000 in incentive
awards will amount to less than 0.2% of the total
payments. There is no unfair disparity.

This objection is not well-taken for three reasons.
First, the mattress is not made up entirely of foam, so the
purchaser is not entitled to 100% of the purchase price as
damages. Second, even if the mattress was I 00% foam ,
the "pass through" of illegal foam markup attributable to
the final mattress price is not 100% of that price. In other
words, the weightings reflect a reasonable estimate of the

Moreover, the Sixth Circuit has endorsed the use of
incentive awards. See Hadix v. Johnson, 322 F.3d 895,
897 (6th Cir. 2003) ("Numerous courts have authorized
incentive awards ... [as] efficacious ways of encouraging
members of a class to become class representatives and
rewarding individual efforts taken on behalf of the
class."); see also Doc. 1971 at 23-24 (granting final

Case 3:11-cv-01033 Document 552-2 Filed 03/21/16 Page 12 of 25 PageID #: 46299

Case: 1:11-cv-00226-TSB Doc #: 177-17 Filed: 04/09/18 Page: 22 of 105 PAGEID #: 8412
2016 U.S. Dist. LEXIS 9609, *33; 2016-1 Trade Reg. Rep. (CCH) P79,512

Page 13

approval to the DPP settlement agreements and noting,
"[d]istrict courts in this Circuit routinely grant incentive
awards to representative plaintiffs in antitrust matters,
when the representative plaintiff actively participates in
the litigation") (citing cases).

Defendants' own chemical suppliers and capping the
possible pass-through at I 00%, which yielded a damages
calculation of $173.3 million. During Daubert briefing,
Defendants insisted the lowest number was more reliable
than the other three.

The incentive awards of $10,000 each for the
individuals and $35,000 each for the companies are well
within an appropriate range. And this Court accepts Class
Counsel's explanation that "[t]he requested incentive
award for the corporate plaintiffs is higher than for the
individuals because . . . [the corporations] did a more
substantial amount of work on the case -- reviewing and
producing a much larger quantity of documents and [*34)
making their corporate executive available for lengthy
depositions" (Doc. 1997 at 21 ).

Calculated against these different
damage
assessments, the $] 51.25 million settlement is,
respectively, 7%, or 12%, or 54%, or 87% of Lamb's
estimates. Measured in this way, it is unfair to call the
$151.25 million settlement "mediocre." For example,
IPPs cite In re Rite Aid Corp. Securities Litigation, 146
F Supp. 2d 706, 715 (E.D. Pa. 2001), which observed
that, since 1995, securities class action settlements "have
recovered between 5.5% and 6.2% of the class members'
estimated losses." In Van Horn v. Natiomvide Property &
Casualty Insurance Co., 2010 U.S. Dist. LEXIS 42357,
2010 WL 1751995 (N.D. Ohio 2010) affd, 436 F App'x
496 {6th Cir. 2011), the court described the settlement
(*36)
result -- where class members received
approximately 50% of their actual damages in a simple
contract case -- as "a moderately good one." 2010 U.S.
Dist. LEXIS 42357, {WL} at *5. And in the DPP case, this
Court described the settlement as "excellent','' where it
represented "roughly 52 percent of [Plaintiff expert]
Leitzinger's damages model prior to trebling." Doc. 1971
at 15. These comparisons undermine any argument that
the result in this case is inadequate.

Amount of Damages versus Amount of Settlements
Several objectors suggest the settlement results are
so unimpressive that the settlement agreements are
inadequate. Cochran characterizes the settlements as "a
very modest result," "decidedly mediocre," and
"underwhelming" (Doc. 1964 at 3, 5). Narkin asserts
"[t]here is no adequate showing that the proposed
Settlement bears any relationship to the alleged damages
inflicted by Defendant [sic] on Plaintiffs" (Doc. 1965 at
1). And Andrews throws muck by asking rhetorically
"what are the highest single damages calculated by the
expert that the class can recover before [trebling]?"; and
suggesting the $151.25 million total settlement is
inadequate by quoting the statistic that wholesale U.S.
mattress revenues in 2012 were $6.8 billion (Doc. 1920 at
7-8).
This Court rejects these mischaracterizations.
Addressing Andrews' objection first, the answer to his
question is that IPP expert Dr. Lamb calculated damages
in this case using four different methods. The first
method was to use chemical price data published by
Independent Chemical Information Services ("ICIS"),
and (*35) not capping the possible pass-through at
100%, which yielded a damages calculation of $2.2
billion. The second method was to use ICIS chemical
price data and capping the possible pass-through at
100%, which yielded a damages calculation of $1.25
billion. The third was to use data obtained by the DPPs
from Defendants' own chemical suppliers, and not
capping the possible pass-through at I00%, which
yielded a damages calculation of$279.5 million. And the
fourth was to use data obtained by the DPPs from

Further, the statistic cited by Andrews -- that
wholesale U.S. mattress revenues in 2012 were $6.8
billion -- is a non sequitur. This figure does not in any
way measure the "antitrust markup I pass-through" at
issue, which is how damages must be measured, much
less account for the fact that the class definition does not
include numerous states.
More important, "[i]t is well-settled that a cash
settlement amounting to only a fraction of the potential
recovery will not per se render the settlement inadequate
or unfair. Indeed, there is no reason, at least in theory,
why a satisfactory settlement could not amount to a
hundredth or even a thousandth part of a single percent of
the potential recovery." In re Bear Stearns Cos., Inc. Sec.
Litig., 909 F ·Supp. 2d 259, 270 (S.D.N. Y2012) (citations
and internal quotation marks omitted). The propriety of a
settlement L*37) must be assessed as "a function of both
( l) the size of the amount relative to the best possible
recovery; and (2) the likelihood of non-recovery (or
reduced recovery)." Id Here, there was a very real risk of
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complete non-recovery, and the ratio of actual recovery
to best-possible recovery is, at the least, above average.
The possibility "that the settlement could have been
better .. . does not mean the settlement presented was not
fair, reasonable or adequate," because "[s]ettlement is the
offspring of compromise; the question ... is not whether
the final product could be prettier, smarter or snazzier,
but whether it is fair, adequate and free from collusion."
Hanlon v. Ch1ysler C01p. , 150 F.3d 1011, 1027 (9th Cir.
1998).
The
objectors'
armchair-quarterbacking
and
wishing-for-more does not provide valid grounds to
disapprove the settlements. The objection that the
settlement is insufficient, inadequate, or unfair is not
well-taken.

Matters Not Mentioned in the Class Notice

Co11tinge11t Amounts. Although the Class Notice
lists nine settlement amounts and the $151.25 million
total, it does not state that $9.25 million (6.1%) is
contingent upon whether Defendants Hickory Springs
and Future Foam succeed in separate litigation against
Dow Chemical. Nor does (*38( it state that $10 million
(6.6%) will not be paid into the settlement escrow
account(s) for some period of time. Objector CCAF
argues the Notice is therefore deficient.
CCAF cites to no case directly on point; rather, it
cites cases for the general proposition that "notice must
be of such nature as reasonably to convey the required
information, and it must afford a reasonable time for
those interested to make their appearance." Mullane v.
Central Hanover Bank, 339 U.S. 306, 314, 70 S. Ct. 652,
94 L. Ed 865 (1950) (citation omitted). CCAF also cites
cases where the court found notice was insufficient, but
those scenarios are egregious. See, e.g., Jn re Katrina
Canal Breaches litig.. 628 F.3d 185, 198 (5th Cir. 2010)
(finding notice insufficient because "the notice did not
inform class members of the possibility that they would
not receive any direct benefit from the settlement" and
"does not clearly inform class members of the real
possibility, acknowledged by all parties, that there may
be [only] a cy pres distribution in lieu of any direct
distribution of funds to the class members") (emphasis
added). Indeed, Katrina also emphasized that class notice
"is not required to provide a complete source of
settlement information." Id. at 197 (quoting Maher v.
Zapata Corp.. 714 F.2d 436, 452 (5th Cir. 1983)).
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Jn Vassa/le, the Sixth Circuit set out the relevant
standard for assessing whether class notice is adequate:
(*39)

[D]ue process requires that notice to the
class be reasonably calculated, under all
the circumstances, to apprise interested
parties of the pendency of the action and
afford them an opportunity to present their
objections. Due process, however, does
not require the notice to set forth every
ground on which class members might
object to the settlement. Rather, all that the
notice must do is fairly apprise the
prospective members of the class of the
terms of the proposed settlement so that
class members may come to their own
conclusions about whether the settlement
serves their interests.

Vassalle, 708 F.3d 747, 759 (6th Cir. 2013) (citations and
internal quotation marks omitted).
The Notice in this case meets this standard. The
Notice directs class members to the website
www.polyfoamclassaction.com
where the full
settlement agreements are posted. The amount of
contingent funds is only 6.1 % of the total, which is
highly unlikely to be a decisive factor in whether a class
member would decide to participate or instead opt out.5
The same conclusion is all the more true with respect to
settlement funds that are payable over the next two years
instead of immediately. See, e.g.. In re Oral Sodium
Phosphate Solution-Based Prods. liab. Action (*40] ,
No. 09-SP-80000, Doc. 427 (N.D. Ohio 2015)
(documenting the history of seven payments of settlement
benefits to class members over a period of more than five
years). Nor is it unusual for class action claimants to
receive their first payment over a year after submitting
their claim (Doc. 2010-1at1-3).
5 For example, a $1,000 mattress claim will be
valued at 80% ($800), and will then ultimately be
assigned a pro rata payment of, say, 20% ($160)
-- probably less. The contingent settlement funds
(assuming all are received) would pay only 6.1 %
of this amount, or about $9.75 of this $160. This
potential difference is unlikely to be a factor in
the class member's decision to participate or opt
out, especially when the alternative is to bring an
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independent lawsuit.

Identity of Cy Pres Beneficiaries. Several objectors
raised issues related to cy pres beneficiaries. One issue is
whether Class Notice was inadequate because it did not
identify with particularity the entities that might receive
settlement funds pursuant to the cy pres doctrine. The
second issue is whether it is appropriate for the settlement
agreements to provide for cy pres distribution of
settlement proceeds al all. This Court [*411 addresses
the first issue now and the second issue later.
Objector CCAF, and to a lesser extent objector
Andrews, take issue with the failure of Class Notice to
provide the specific identities of potential cy pres
beneficiaries. The Notice does explain that "it is possible
that any money remaining after claims are paid will be
distributed to charities or other beneficiaries approved by
the Court" (Doc. 1860 at 16), but gives no other
information. The Plan of Allocation adds only this (id. at
27):
In the event there are Settlement Funds
remaining after distribution of all
payments to Eligible Claimants according
to Section III of this Plan of Allocation,
the remaining Funds will be distributed to
charities or other beneficiaries that have
objectives related as closely as possible to
the purposes and remedies sought by the
class action. These beneficiaries will be
suggested by Lead Counsel and are subject
to approval by the Court at the appropriate
time, if circumstances warrant.
Thus, class members do not know, before electing to
participate or not, whether there will be a cy pres
distribution and if so, to whom.
CCAF does provide support for the proposition that
cy pres beneficiaries must be disclosed (*42) with
particularity at the time of settlement. In Dennis v.
Kellogg Co.. 697 F.3d 858 (9th Cir. 2012), the benefits
provided by the class-action settlement agreement
included (I) $2.75 million, used to pay eligible claimants
up to $15 each; (2) donation of any left-over funds -which, ultimately, amounted to almost $2 million -- "to
unidentified 'charities chosen by the parties and approved
by the Court pursuant to the cy pres doctrine'"; and (3)
donation of $5.5 million worth of specific Kellogg food
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items to charities that feed the indigent. Id at 862-63.
The district court granted final approval to the settlement
agreement, but the appellate court reversed, because (i)
the agreement did not specifically identify the cy pres
recipients; and (ii) the category of charities mentioned,
although laudable, had nothing to do with the purpose of
the lawsuit (rectifying false advertising) or the plaintiffs
involved (purchasers of Kellogg's cereal). The Dennis
court added that its "concerns are not placated by the
settlement provision that the charities will be identified at
a later date and approved by the court." Id. at 867.
Several other federal appellate courts, however,
disagree with Dennis. In Baby Products Antitrust Litig.,
708 F.3d 163, 180 (3d Cir. 2013), the court reversed final
approval and remanded for further consideration (*43]
because the district court could not have known how
large a portion of the settlement funds would uitimately
be distributed cy pres instead of to members of the class
-- $18.5 million out of the $35.5 million settlement.
Importantly, however, the Baby Products court also held
that the "failure to identify the cy pres recipients [in the
settlement agreement and class notice] is not a due
process violation. Class members know there is a
possibility of a cy pres award and that the Court will
select among recipients proposed by the parties at a later
date. This knowledge is adequate to allow any interested
class member to keep apprised of the cy pres recipient
selection process." Id. al 180. Even though the Baby
Products court agreed with and cited Dennis for other
propositions, id. at 178, it simply disagreed with Dennis
on the necessity of listing specific cy pres beneficiaries in
the class notice.
This Court has found another appellate case that sets
out a well-considered approach for choosing between
Dennis and Baby Products. In BankAmerica Corp. Sec.
Litig., 775 F.3d 1060 (8th Cir. 2015), after the district
court granted final approval of a class action settlement,
the claims administration process proceeded to the point
where $2.44 million remained in the $333.2 1*441
million settlement fund. Id. at 1062. Class counsel asked
that this remainder be distributed as follows: ( 1) a final,
additional attorney fee award of $98,000; and (2) the rest
($2.34 million) to three charities suggested by class
counsel. Id. The district court granted the motion but the
appellate court reversed, finding several problems with
the cy pres distribution process, including the large
amount and the choice of recipients. Id. at 1064-67.
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Relevant to CCAF's objection, the BankAmerica
court also discussed under what circumstances class
notice will be inadequate for failing to identify the cy
pres recipients. The court concluded: "[The objector]
argues that the award must be reversed because [class
counsel] did not notify the class of its motion for a cy
pres distribution. We agree that, unless the amount of
funds to be distributed cy pres is de minimis, the district
court should make a cy pres proposal publicly available
and allow class members to object or suggest alternative
recipients before this court selects a cy pres recipient.
This gives class members a voice in choosing a 'next best'
third party [cy pres recipient] and minimizes any
appearance of judicial overreaching." Id. at 1066
(emphasis added) (citing [*45) Baby Prods., 708 F.3d at
180).
In this case, as discussed below, any cy pres
distribution will be de minimis. Unlike Dennis, Baby
Products, and BankAmerica, where the cy pres
distributions were in the millions of dollars, a cy pres
distribution in this case will occur only after "the
marginal cost of making an additional pro rata
distribution to the class members exceeds the amount
available for distribution." Klier v. Elf Atochem N.
America, Inc., 658 F.3d 468, 475 n.15 (5th Cir. 2011). As
BankAmerica suggests, even under the more stringent
standard, class notice may be silent about the identity of
recipients of de minimis cy pres distributions without
violating Rule 23. Those are the circumstances present in
this case. Accordingly, CCAF's objection is not
well-taken.
Having concluded that Class Notice in this case is
fair and adequate, despite its silence about the identity of
potential cy pres recipients, this Court also adds that
CCAF has nonetheless identified a best practice.
Especially because the term "de minimis" carries no
precise definition, and also in the interest of full
disclosure, this Court agrees that class counsel in most
cases would be wise to identify in their class action
settlement precisely what entities may receive cy pres
distributions. This practice increases transparency (*461
and minimizes the likelihood that a settlement agreement
will not receive final approval, or that approval is
reversed on appeal.
Accordingly, rather than put this issue off until the
claims administration process comes to a close, this Court
orders as follows.
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Within thirty (30) days of the date of this Order,
Lead Counsel shall submit a proposal identifying the
"charities or other beneficiaries that have objectives
related as closely as possible to the purposes and
remedies sought by the class action," to whom any cy
pres distributions will be made. Doc. 1860 at 27; see also
BankAmerica, 775 F.3d at 1067 (adding that "unclaimed
funds should be distributed for a purpose as n ear as
possible to the legitimate objectives underlying the
lawsuit, the interests of class members, and the interests
of those similarly situated" and noting that the geographic
distribution of cy pres funds should be similar to the
geographic scope of the class). This Court commends to
Class Counsel, as they consider potential cy pres
recipients, the above-cited cases, as well as: Nachshin v.
AOL, LLC, 663 F.3d 1034, 1038 (9th Cir. 2011)
(discussing mechanisms necessary to correct "some
court[s'] . . . abandon[ment of] the 'next best use'
principle implicit in the cy pres doctrine"); Pearson v.
NBTY, Inc. , 772 F.3d 778 (7th Cir. 20I4); and the
American [*471 Law Institute's Principles of the Law of
Aggregate Litigation ("ALI Principles") § 3.07 (2010)
(often cited in these cases). See also discussion at the
final fairness hearing (Doc. 20 l 8 at 33-36, 43-45, 49-50).

Cy Pres Distribution
Objector Cochran takes issue not with the absence in
the .Class Notice of the identity of cy pres beneficiaries,
but with any cy pres distributions at all. For example,
Cochran asserts that "no settlement money may be paid to
cy pres [sic] until eve1y class member who has filed a
claim has received 100% of alleged damages, which in
this case would include treble and punitive damages"
(Doc. 1964 at 1-2) (emphasis changed from original). In
support of this assertion, Cochran cites Klier and
BankAmerica. But these authorities do not stand for the
proposition Cochran asserts. Rather, Klier states as
follows:
Because the settlement funds are the
property of the class, a cy pres distribution
to a third party of unclaimed settlement
funds is permissible "only when it is not
feasible to make further distributions to
class members" [quoting ALI Principles§
3.07 cmt. a]. Where it is still logistically
feasible and economically viable to make
additional pro rata distributions to class
members, [*48) the district court should
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do so, except where an additional
distribution would provide a windfall to
class members with liquidated-damages
claims that were 100 percent satisfied by
the initial distribution. A cy pres
distribution puts settlement funds to their
next-best use by providing an indirect
benefit to the class. That option arises only
if it is not possible to put those funds to
their very best use: benefitting the class
members directly.

Klier, 658 F.Jd 468 at 475 (emphasis added, footnotes
omitted). BankAmerica quoted with approval this
language from Klier, and also quoted the entirety of ALI
Principles § 3.07 which is increasingly followed by
appellate courts. See BankAmerica, 775 F.Jd at 1063-64.
The essence of these authorities is that a "cy pres
award is supposed to be limited to money that can't
feasibly be awarded to the intended beneficiaries."
Pearson, 772 F.Jd at 784. This will occur, for example,
when "the amounts involved are too small to make
individual distributions economically viable." ALI
Principles§ 3.07(b). The Klier court explains:
In large class actions, substantial
administrative costs attend the distribution
of settlement funds. As the settlement
funds are disbursed and the amount still
available for distribution to the class
declines, there comes a point at which the
marginal (*49) cost of making an
additional pro rata distribution to the class
members exceeds the amount available for
distribution. It is only at this point that a
district court has discretion to order a cy
pres distribution.

Klier, 658 F.Jd at 475 n.15 (internal citation omitted).
In this case, Class Counsel and the Claims
Administrator have made clear that the claims
administration process will follow the precepts set out
above. Specifically, the Claims Administrator explained
that (I) there will be at least two distributions; (2)
expectations are that, after all distributions are made,
"(less] than $50,000 will remain as residual," mostly due
to uncashed checks; and (3) "To avoid having leftover
funds at the completion of the settlement process and to
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ensure the residual balance remaining in the fund after
the initial and subsequent distributions are distributed to
the Class to the greatest extent possible, [the Claims
Administrator] will undertake an analysis, in consultation
with Class Counsel, to determine whether it is
economically feasible to perfonn additional rounds of
distributions to class members" (Declaration of Eric
Miller (Doc. 2010-1) at~~ 7, 9). Only after funds have
"reach[ed] a point whe[re] it is no longer economical
[*SOJ to continue making distributions" will the
Administrator notify Class Counsel that "the [remaining]
funds should become part of the residual for cy pres as
stated in the Plan of Allocation and referenced in the
Notice to the Class" (id. at~ 12).
In sum, this case is not like Klier, BankAmerica, or
Pearson, where hundreds of thousands or even millions
of dollars were directed to cy pres recipients instead of to
class members. Rather, cy pres distributions will be made
only after it is no longer economically practical to make
distributions to the class, and only with this Court's
approval that this de minimis distribution is appropriate.
ATTORNEY FEES

The single most-addressed issue raised by all the
objectors is the amount of attorney fees and expenses
requested by Class Counsel. In addition to the amount of
fees, objectors also challenge the timing of Counsel's
receipt of fees, and how the fees are divided among Class
Counsel. This Court addresses these issues in reverse
order.
Division of Common Benefit Fees Between Coun sel
Although the nine settlement agreements do not
speak to how any fee award will be divided among lPP
Class Counsel, the motion for fee award does state: "Lead
Counsel [*SI I also requests the Court's authorization to
distribute the fees in a manner that, in the judgment of
Lead Counsel, fairly compensates each firm for its
contribution to the prosecution of Plaintiffs' claims"
(Doc. 1987-1 at 14-15 n. I). CCAF objects to this plan,
asserting that "Rule 23{h) requires the district court to set
and allocate the fee award. It is legal error for the court to
delegate the allocation of that fee award to a non-judicial
third party or to defer to the allocation proposed by the
attorneys themselves." (Doc. 1960 at 36).
CCAF is wrong. Courts routinely permit counsel to
divide common benefit fees among themselves. See, e.g.,

Case 3:11-cv-01033 Document 552-2 Filed 03/21/16 Page 17 of 25 PageID #: 46304

Case: 1:11-cv-00226-TSB Doc #: 177-17 Filed: 04/09/18 Page: 27 of 105 PAGEID #: 8417
2016 U.S. Dist. LEXlS 9609, *51; 2016-1 Trade Reg. Rep. (CCH) P79,512

In re Wa1farin Sodium Antitrust litig., 391 F.3d 516, 533
n.15 (3d Cir. 2004) (affinning the district court's decision

to pennit co-chairs of the Executive Committee to divide
attorney fees according to their discretion, and declining
to "deviate from the accepted practice of allowing
counsel to apportion fees amongst themselves"); Jn re

Telectronics Pacing Sys., Inc., 137 F. Supp. 2d 1029,
1033 (S.D. Ohio 2001) (approving distribution of a

"single fee from which the [plaintiffs' Steering
Committee] will allocate the attorneys' fees among the
attorneys who provided a benefit to the Class"); Jn re

Broadwing, Inc. ERISA Litig., 252 F.R.D. 369, 383 (S.D.
Ohio 2006) ("Class Counsel shall allocate the award of

attorneys' fees among counsel for the Class based on their
good-faith assessment 1*521 of the contribution of such
counsel to the prosecution of this Action."); Jn re BP
Propane Indirect Purchaser Antitrust Litig., No.
06-CV-3541, Doc. 209 at 2 (N.D. Ill. 20 10) ("Any and all
allocations of attorneys' fees and expenses shall be
allocated among Plaintiffs' Counsel at the direction of
Lead Counsel at its discretion, who shall apportion the
fees and expenses based upon their assessment, in its sole
discretion, of the respective contributions to the litigation
made by each counsel.").
Furthermore, the Sixth Circuit has suggested it
would adopt the approach approved in Waifarin and the
other cases cited above. In Bowling v. Pfizer, Inc., 102
F.3d 777 (6th Cir. 1996), the objectors wanted to
discover class counsel's fee-sharing agreements. The
district court denied discovery, stating it "will not become
involved in how the counsel and court-appointed special
counsel divide the total fee award." id at 781. The Sixth
Circuit affirmed, observing:
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counsel has performed for the class, will in
no way harm the class or negatively
impact the fund from which the class's
benefit is measured.

Id. (emphasis added).
CCAF cites one case that gives some support to its
position. Jn re High Sulfur Content Gasoline Prods. liab.
litig., 517 F. 3d 220, 229 (5th Cir. 2008), reversed a
common benefit fee award because a five-member fee
committee determined who would get what, and the
district court rubber-stamped their determination. High
Sulfur contrasted that with circumstances where all the
attorneys come to agreement among themselves (id. at
234 (internal citations omitted)):
Appellees cite several district court cases
from this circuit in which courts . . .
award[ed] a lump-sum attorneys' fee and
allow[ed] counsel to divide up the award
by agreement. That fee allocation
procedure, however, is significantly
different from the procedures used here. It
is one thing for all attorneys to come to an
agreement about dividing up fe.es, and
quite another for five attorneys to declare
how an award will cover themselves and
seventy-four 1*54) other attorneys with no
meaningful judicial supervision or review.

The district court examined the work
performed by [both] class and special
counsel and the value their work conferred
upon the class. Thus, the district court
decided exactly what that group of
attorneys' work was worth and then
awarded a fee commensurate with that
worth. How special counsel and class

High Sulfur is inapposite for two reasons. First, as
between High S111fur and Bowling, this Court is bound to
follow the latter which is from the Sixth Circuit. Second,
from the beginning of this case, all attorneys working as
Class Counsel have long known the procedure for how
any fee award would be divided (see Doc. 29 at 2)
(making Lead Counsel responsible for "(a)llocating
among counsel any attorneys fees that may be awarded
by the Court (subject to the jurisdiction of the Court to
resolve any disputes related to such alJocation)"). Unlike
High Sulfur, where there was no fee agreement between
counsel, all the Plaintiffs' attorneys who participated in
this case agreed (at least implicitly) to receive
remuneration under this mechanism.

counsel are paid only what their collective
work is worth, their distributions among
themselves, even if done in a manner
unrelated to the services a particular

Accordingly, the objection that this Court may not
delegate to Lead Counsel the task of allocating the fee
award among Class Counsel is overruled. This Court

counsel ultimately divide 1*53) that fee
among themselves appears to be
irrelevant. As long as class and special
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adds, however, that if a fee dispute does erupt -- and this
Court does not expect one will -- this Court retains
jurisdiction to settle that dispute.

Timing of Payment of Attorney Fee Awards
As noted earlier, of the $151.25 million in settlement
[*551 funds, Defendants will have deposited $88.5
million into escrow within fifteen (15) days of the date of
this Order. There is another $10 million in payments
payable over the next two years, plus $43.5 million
payable once all appellate rights are exhausted, plus
$9.25 million in contingent funds. Objector Cannata
asserts that "Class Counsel's fees should be deferred until
such time as the Court has received reports indicating the
amount of monetary relief that has actually been
delivered to the Class" (Doc. 1950 at 2). Similarly, CCAF
insists that "Counsel is not entitled to a fee award based
on funds that may never materialize and never benefit the
class" (Doc. 1960 at 21). CCAF cites several cases where
courts delayed payment to class counsel until the
distribution process was complete. See, e.g., Bowling v.
Pfizer, Inc., 102 F.3d 777, 780 (6th Cir. 1996) (affirming
common benefit fee award consisting of an immediate
payment of"lOo/o of the $102.5 million that has been paid
into the common fund to date," plus "up to $6.25 million
more over the next ten years [based upon] ... up to 10%
of the [ten future] $6.25 million annual [settlement]
payments").
This objection is well-taken, as Class Counsel
concedes. In fact, Class Counsel cites another (*56) case
standing for the same proposition (Doc. 1991 at 40):
Class Counsel has always been willing
to wait to obtain the portion of its ... fee
until the contingency is satisfied and
Defendants deposit such funds in escrow.
Courts have applied this sort of fee
payment schedule in cases where there is a
delayed payment into the fund. See, e.g.,
In re Flonase Antitrust Litig., 291 F.R.D.
93, 113 (E.D. Pa. 2013) (awarding 33
l/3% of the amounts paid into the initial
settlement fund "plus 33 l /3% of any sums
that may become part of the Settlement
Fund after the calculation provided for in
the Plan of Allocation").
It is worth noting there are good reasons for IPPs to
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agree that some of the settlement funds should not be
payable immediately. The delayed-payment mechanism
was necessary in order to secure a larger total fund from
Defendants, some of whom were at risk of bankruptcy
and had already obligated themselves to pay other
settlements to DPPs. Ultimately, IPPs will get more
money by agreeing to accept some of it as deferred or
contingent.
That said, however, it is only fair that counsel and
the class they represent are treated equally. Class
members will receive benefits, and Class Counsel will
receive fees, only if and when funds become available.
Payment 1*57) of common benefit attorney fees to IPP
Class Counsel will be made on a percentage basis only as
settlement funds are deposited into the settlement escrow
account(s).
The Amount of th e Award of Attorney Fees and
Expenses
In their fee petition, Class Counsel for IPPs asks this
Court to (a) use the "percentage-of-the-fund" method to
calculate a common benefit fee award; and (b) award a
fee of 30% of the gross settlement amount of $151.25
million, which equals $45,375,000. IPPs also ask for
reimbursement of $5, 122,065.78 in expenses.
Objectors attack these figures in three ways, arguing
(1) the 30% figure is too high; (2) Counsel's lodestar,
which this Court must use as a cross-check against the
30% figure, is inflated; and (3) the percentage should be
applied against the net settlement amount, not the gross
amount. This Court examines the last contention first,
and then weighs the other two objections together.

Gross versus Net. Objectors Andrews and CCAF
assert that any common benefit fee percentage should be
assessed only after subtracting the $5.1 million in
expenses, $200,000 in incentive awards, and roughly
$1.57 million in notice costs (see Doc. 1920 at 23-24
(misstating some of these 1*58] numbers); Doc. 1960 at
20-23). Andrews and CCAF cite several cases supporting
this position. See, e.g., Pearson, 772 F.3d at 781
("[A]dministrative costs should not have been included in
calculating the division of the spoils between class
counsel and class members. Those costs are part of the
settlement but not part of the value received from the
settlement by the members of the class. The costs
therefore shed no light on the fairness of the division of
the settlement pie between class counsel and class
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members.") (internal quotation marks omitted); In re
Cardinal Health Inc. Sec. litig.. 528 F. Supp. 2d 752,
771 (S. D. Ohio 2007) ("The net recovery more truly
approximates the amount of money that benefits the
Class. Because the percentage approach is meant to align
the attorneys' fees with the amount of money the class
receives, the net recovery is a more appropriate metric.").
As CCAF concedes, however, other cases hold it is
within the discretion of this Court to use the gross
amount. See, e.g., In re Online DVD-Rental Antitrust
Litig., 779 F.3d 934, 953 (9th Cir. 2015) ("The district
court did not abuse its discretion in calculating the fee
award as a percentage of the total settlement fund,
including notice and administrative costs, and litigation
expenses. We have repeatedly held that the
reasonableness of attorneys' fees is not measured by the
choice of the denominator. (*59) ... [T]he choice of
whether to base an attorneys' fee award on either net or
gross recovery should not make a difference so long as
the end result is reasonable.") (citations and internal
quotation marks omitted); Powers v. Eichen, 229 F.3d
1249, 1258 (9th Cir. 2000) ("[T]he choice of whether to
base an attorneys' fee award on either net or gross
recovery should not make a difference so long as the end
result is reasonable. Our case law teaches that the
reasonableness of attorneys' fees is not measured by the
choice of the denominator.").
Furthermore, numerous district courts in the Sixth
Circuit have based fees on the gross settlement amount,
and none have been reversed on that ground. See, e.g., In
re Prandin Direct Purchaser Antitrust Litig., 2015 U.S.
Dist. LEXIS 5964, 2015 WL 1396473, at *4 (E.D. Mich.
2015) (granting fee award of one-third of the gross
settlement fund); In re Sulzer Orthopedics, Inc., 398 F.3d
778, 780-82 (6th Cir. 2005) (affirming individual fee
awards made from a common benefit fund based on the
gross settlement amount); Bowling, I02 F.3d at 779 ("It
is within the district court's discretion to determine the
'appropriate method for calculating attorney's fees."'
(quoting Rawlings v. Prudential-Bache Props., Inc., 9
F.3d 513, 5I6 (6th Cir.1993))) .
Accordingly, this Court overrules objectors' assertion
that, when using the "percentage-of-the-fund" method to
determine a common benefit fee award, the percentage
this Court chooses must be applied to the net settlement
amount.

The Fee Award. The Sixth Circuit (*601 directs
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district courts, "[w]hen awarding attorney's fees in a class
action, [to] . . . make sure that counsel is fairly
compensated for the amount of work done as well as for
the results achieved." Rawlings, 9 F.3d at 516. At the
same time, however, the fee award must account for the
reality that "[t]he interest of class counsel in obtaining
fees is adverse to the interest of the class in obtaining
recovery because the fees come out of the common fund
set up for the benefit of the class." id.; see also Rodriguez
v. West Publ'g Corp., 563 F.3d 948, 968 (9th Cir. 2009)
("At the fee-setting stage when fees are to come out of
the settlement fund, the district court has a fiduciary role
for the class.").
A court has available "two methods for calculating
[common benefit] attorney's fees: the lodestar and the
percentage-of-the-fund." Van Horn v. Natiomvide Prop.
& Cas. Ins. Co., 436 F. App'x 496, 498 (6th Cir. 2011).
"District courts have discretion 'to select the more
appropriate method for calculating attorney's fees in light
of the unique characteristics of class actions in general,
and of the unique circumstances of the actual cases
before them."' Rawlings, 9 F.3d at 516. "The lodestar
method better accounts for the amount of work done,
while the percentage of the fund method more accurately
reflects the results achieved." Id.
In this case, for three reasons, this Court elects to use
the [*61) percentage-of-the-fund method, with a lodestar
cross-check. First, Class Counsel requests the percentage
approach, and none of the objectors argue otherwise -they argue only that the percentage requested is too high.
Second, "[i]n general, ... percentage of the fund has been
the preferred method for common fund cases, where there
is a single pool of money and each class member is
entitled to a share (i.e., a 'common fund')." Lonardo v.
Travelers Indem. Co., 706 F. Supp. 2d 766, 789 (N.D.
Ohio 2010); see also Connectivity Sys. Inc. v. Nat'/ City
Bank, 2011 U.S. Dist. LEXIS 7829, 201 I WL 292008, at
*13 (S.D. Ohio 20I 1) (the percentage-of-the-fund method
"most closely approximates how lawyers are paid in the
private market and incentivizes lawyers to maximize
class recovery, but in an efficient manner"). And third,
the percentage-of-the-fund method avoids the need for
highly-detailed examinations and calculations required
when fact-checking the lodestar. See In re Cardinal
Health Inc. Sec. Litigs., 528 F. Supp. 2d 752, 761 (S.D.
Ohio 2007) ("The lodestar method has been rightly
criticized for . . . burdening district judges with the
tedious task of auditing time records."). Still, "most
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courts adopting the percentage approach [also] conduct a
'lodestar cross-check' to prevent counsel from receiving a
windfall. The cross-check requires the Court to calculate
the lodestar multiplier in the case and ensure that the fee
award is still roughly aligned [*62) with the amount of
work the attorneys contributed." Id at 764 (emphasis
added).

important public policy goals, such as vigorous
competition by marketplace competitors." Jn re Se. Milk
Antitrust Litig., 2013 U.S. Dist. LEXIS 70167, 2013 WL
2155387, at *5 (E.D. Tenn. 2013). Class Counsel's efforts
are also notable for continuing despite significant delay in
parallel criminal investigations, which produced results
far more limited than this MDL lawsuit.

When assessing the reasonableness of a fee award,
courts examine these factors: "(1) the value of the benefit
rendered to the plaintiff class; (2) the value of the
services on an hourly basis; (3) whether the services were
undertaken on a contingent fee basis; (4) society's stake
in rewarding attorneys who produce such benefits in
order to maintain an incentive to others; (5) the
complexity of the litigation; and (6) the professional skill
and standing of counsel involved on both sides." Moulton
v. US. Steel C01p. , 581 F3d 344, 352 (6th Cir. 2009)
(quoting Bowling, 102 F3d at 780). This Court's
assessment of these factors in this case is as follows.

Case Complexity and Risk. "Antitrust class actions
are inherently complex. [*64) The legal and factual
issues are complicated and highly uncertain in outcome."
In re Skelaxin (Metaxalone) Antitrust litig., 20 I 4 U.S.
Dist. LEXIS 91661, 2014 WL 2946459, at *3 (E.D. Tenn.
2014). ln this case, the IPPs' success at trial would
depend heavily on explaining the meaning of a vast web
of communication
between
numerous
alleged
conspirators over a lengthy Class Period. Plaintiffs faced
substantial obstacles in establishing antitrust liability,
causation, and damages. It is still not clear how Class
Counsel would have accomplished these tasks. The nine
settlements are impressive considering the difficulty of
presenting this sprawling case tq a jury. Moreover, Class
Counsel filed this suit as a putative class action during a
period of change and uncertainty in class certification
standards. See, e.g., Whirlpool C01p. v. Glazer, 133 S. Ct.
I 722, 185 L. Ed. 2d 782 (2013) (vacating decision
affirming class certification and remanding for further
consideration); Comcast Co1p. v. Behrend, 133 S. Ct.
1426, 185 L. Ed 2d 515 (2013) (reversing class
certification in an antitrust action); Wal-Mart Stores, Inc.
v. Dukes, 564 U.S. 338, 131 S. Ct. 2541, 180 L. Ed 2d
374 (2011) (reversing class certification in a gender
discrimination action). In sum, Class Counsel undertook
significant risk that they would not succeed in a complex
case.

Value of the Benefit Provided. As discussed above,
the value of the nine settlements is substantial. The total
settlement amount is excellent, amounting to 87% of Dr.
Lamb's most conservative damages model prior to
trebling. See Rodriguez, 563 F3d at 964 (except where
the merits of a plaintiff's claims are very strong, "courts
generally determine fairness of an antitrust class action
settlement based on how it compensates the class for past
injuries, without giving much, if any, consideration to
treble damages"). And the settlements provide a clear
benefit to the class: quick 1*63) and certain payment of a
portion of their damages on a pro rata basis.
Class Counsel's Fee Arrangement. The representative
Plaintiffs entered into contingent fee agreements with
Class Counsel. This Court has reviewed in camera copies
of those agreements. Each agreement conditions payment
of attorney fees on recovery by the client, and several
agreements specify that attorney fees will be at least 35%
of the client recovery. Class Counsel also have gone
out-of-pocket for the heavy expenses of litigating the
IPPs' case -- over $5.l million.
Societal Interest in Rewarding Class Counsel.
"Attorneys who take on class action matters serve a
benefit to society and the judicial process by enabling . ..
small claimants to pool their claims and resources." In re
Telectronics Pacing Sys. , Inc. , 137 F Supp. 2d at 1043.
Moreover, "[s]ociety's interests are clearly furthered by
the private prosecution of civil cases which further

Skill and Reputation of Class and Defense Counsel.
Lead Counsel is a respected antitrust practitioner,
litigating important antitrust matters in other courts while
at the same time managing [*65) the IPPs' case. See
Messner v. Evanston Nw. Healthcare C01p. Antitrust
litig., 2013 U.S. Dist. LEXIS 173794, 2013 WL 6490152
(ND. JI/. 2013). Each Defendant was represented by top
antitrust defense firms. All counsel tackled the enormous
task of discovery, the complicated legal and factual issues
surrounding the class certification, the dispositive and
Daubert motions, and the commitment to this complex
litigation.
Value of Attorney Services. Class Counsel invested a
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large amount of attorney time and money in prosecuting
this case on behalf of the IPP Class. Class Counsel
submits a final lodestar calculation showing that (l) they
spent a total of 75,361 hours (after some write-offs); (2)
their rates, including secretaries through partner-level
attorneys, ranged from $75 to $900, averaging $448; and
(3) their total lodestar is about $33.74 million. Class
Counsel calculates this lodestar using historical hourly
rates -- that is, the hourly rate the attorney charged (for
example) in 2013 when the work was performed, not the
attorney's hourly rate at the time the fee petition was
filed. Class Counsel tout this billing tactic as an added
benefit to the Class, explaining that class counsel in other
cases often estimate a lodestar using rates in effect at the
time of the fee petition. This Court agrees that (*66) this
decision not to recoup the time value of past work is a
benefit to the Class.
A 24% Fee Award is Appropriate. Given Class
Counsel's lodestar calculation of $33.74 million, and its
request for a fee award of $45.375 million, Counsel is
essentially advocating for a multiplier of 1.34. While this
multiplier is reasonable, the lodestar calculation is
overstated. A more appropriate lodestar calculation is
20% lower, so a more appropriate fee award is also 20%
lower.
This Court thoroughly reviewed the time sheets and
summaries submitted by Class Counsel in order to assess
the strength of the objectors' attacks upon the fee petition.
The objectors assert that (i) many of the rates charged by
Counsel are too high and above-market, (ii) many of the
hours charged are unnecessary or duplicative, (iii) there is
insufficient documentation of hours spent, (iv) expensive
partner-level attorneys did work that other individuals
with lower rates could have done, and (v) counsel paid
contract attorneys low rates and then billed them at many
times what they were paid. Some of these concerns are
valid. In particular:
o Are the rates charged too high?
The rates charged by Counsel are high. But IPPs
provide (*67) the following statistics, which generally
undercut this objection: (i) the average billing rate for
partners in the DPPs' lodestar was 25.8% higher than the
average rate for partners in the IPPs' lodestar ($705.06
versus $560.13); (ii) the average rate for all other
(non-partner) attorneys in the DPPs' lodestar was 25.1 %
higher than the average rate for all other attorneys in the
IPPs' lodestar ($438.30 versus $350.22); and (iii) the
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average rate for paralegals in the DPPs' lodestar was
27.8% higher than the average rate for paralegals in the
IPPs' lodestar ($244.84 versus $191.60). Ultimately, the
hourly rates used by Counsel in the lodestar calculation
are not unreasonable, with the understanding that they are
already "calculated to account for litigation risk" (Doc.
1971 at 22 (entering the final fee award for DPP Class
Counsel)).
o Are some of the hours charged unnecessary or
duplicative?
There are certainly hours lurking in the time sheets
that could have been avoided. "While this Court does not
doubt that all the work billed was in fact performed, it
does doubt that all of that time was reasonably necessary
to advance this case.... The Class Counsel legal team
includes leading (*68) antitrust lawyers, but even they
are not perfect" (id).
But nothing stands out as a clear waste of time.
Based on this Court's review, it would be fair to decrease
the number of hours used by Counsel in the lodestar
calculation by a few percentage points, but not more.
o Is there insufficient documentation of hours spent?
Put simply, no.
o Did expensive attorneys do work that cheaper
attorneys or paralegals could have done? Analysis of the
time sheets leads to the same conclusion noted above,
that some of the law firms were better than others at
ensuring work was performed by the least expensive
individual capable of doing the job. This factor leads this
Court to conclude it would be fair to decrease the lodestar
calculation by another few percentage points, but not
more.
o Did counsel pay contract attorneys low rates but
bill them at high rates?
The answer is "yes," and this factor gives this Court
the greatest concern. Counsel submitted for in camera
review a chart showing what contract attorneys were
paid. These same attorneys were billed out at
$250-$525/hour. As CCAF points out, "the rate passed
through by law firms to paying clients [for contract
attorneys] rarely exceeds $150/hour" (*69) (Doc. 1960 at
11 ). fPPs answer that "it is beyond cavil that law firms
may charge more for contract attorneys' services than
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these services directly cost the law firm." City of Pontiac
Gen. Empts. Rel. Sys. v. Lockheed Martin Corp., 954 F
Supp. 2d 276, 280 (S.D.N.Y. 2013). But it is also true that
"there is absolutely no excuse for paying these temporary,
low-overhead employees $40 or $50 an hour and then
marking up their pay ten times for billing purposes." In re
Beacon Assocs. Litig., 2013 U.S. Dist. LEXIS 82I92,
2013 WL 2450960, at *18 (S.D.N.Y. 2013). Careful
review of the time sheets shows the total time billed by
contract attorneys is 16,935 hours, for a total of
$6,589,434, or an average of $389/hour. If instead these
hours are all billed at $150/hour, the lodestar would
decrease by $4.05 million, or 12%.
With these factors, this Court concludes the lodestar
is about 20% higher than it should be. Rather than $33.74
million, an appropriate lodestar is' closer to $27 million.
Using this figure, Class Counsel's request for a $45.375
million fee award would translate to a multiplier of 1.68.
As this Court noted in its Order entering the final fee
award for OPP Class Counsel, discussions by other courts
of the fund percentage selected, and the effective
multiplier that this percentage implied, provide "at best
only anecdotal evidence of how other district courts,
confronting different [*70) facts, have exercised their
broad discretion to set a reasonable fee award" (Doc.
1971 at 19). It is easy to find cases with higher
percentages and higher multipliers than the ones lPPs
request (see Doc. 1987-1 at 19-21, 29-30), and easy to
find cases with much lower ones as well (see Doc. 1960
at 16, 18-20, 32-33). In the Sixth Circuit, "[w]hen using a
percentage-of-the-fund approach to calculate attorneys'
fees, twenty-five percent has traditionally been the
benchmark standard, with the ordinary range for
attorney's fees between 20-30%." In re Cardizem CD
Antitrust Litig., 218 FR.D. 508, 532-33 (E.D. Mich.
2003) (citations and internal quotation marks omitted).
In the DPP case, final award to Class Counsel totaled
"23.6 percent of the gross settlement amount," yielding
an effective multiplier of 1.57 (Doc. 1971 at 19).
Weighing all the factors discussed above, this Court
concludes IPPs are entitled to a final award amounting to
24% of the gross settlement amount, which is an effective
multiplier of 1.34 of the appropriate lodestar of $27
million. This means that Class Counsel essentially
received the multiplier requested. It is this Court's
understanding that, within fifteen (15) days of the date of
this Order, Defendants will have deposited a total of
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$88.5 million (*711 in settlement funds into the
settlement escrow account(s). Accordingly, IPP Class
Counsel are entitled to payment of 24% of this amount
(equal to $21 ,240,000) immediately upon deposit of those
funds. As additional settlement funds are deposited, Class
Counsel are entitled to payment of24% of those amounts.
Counsel is not entitled to any portion of the interest
generated by the settlement funds.
Finally, "under the common fund doctrine, 'class
counsel is entitled to reimbursement of all reasonable
out-of-pocket litigation expenses and costs in the
prosecution of claims and settlement, including expenses
incurred in connection with document production,
consulting with experts and consultants, travel and other
litigation-related expenses."' New England Health Care
Emps. Pension Fund v. Fruit of the Loom, Inc., 234
FR.D. 627, 634-35 (W.D. Ky. 2006) (quoting In re
Cardizem CD Antitrust Litig., 2I8 FR.D. at 535), affd
sub nom. Fidel v. Farley, 534 F3d 508 (6th Cir. 2008).
Class Counsel ask for reimbursement of $5,115,811.72 in
expenses. This Court's review confirms these
unreimbursed expenses are of the kind typically paid by
clients in antitrust litigation. Accordingly, this Court
grants reimbursement of these expenses.
APPELLATE BOND

Class Counsel asks that, if any objector files an
appeal from this Order, this "Court [should] require each
objector to post a bond for appellees' attorneys' [*72)
fees, as well as any litigation costs (e.g., escrow fees,
distribution costs) or other expenses necessitated by an
unsuccessful appeal" (Doc. 1991 at 89). The decision
whether to require an appellate bond and its amount,
however, will depend on the nature of the individual
objector's appeal. See Gemelas v. Dannon Co., 2010 U.S.
Dist. LEXIS 99503, 2010 WL 3703811, at *I (N.D. Ohio
2010) ("In deciding whether to impose a Rule 7 bond,
courts typically consider (I) the appellant's financial
ability to post a bond; (2) the risk that the appellant
would not pay appellee's costs if the appeal is
unsuccessful, (3) the merits of the appeal, and (4)
whether the appellant has shown any bad faith or
vexatious conduct."). Moreover, until an objector actually
files an appeal, the question of the propriety of an
appellate bond is premature. Accordingly, Counsel's
request for an appellate bond is denied without prejudice.
CONCLUSI ON
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This Court grants the Motions by the Indirect
Purchaser Plaintiff Class for Final Approval of the nine
settlement agreements (Docs. 1987 & 1988), and grants
in part and denies in part the Motion for Attorney Fees
and Expenses, and an Incentive Award to the Class
Representatives (Doc. 1908).
Therefore:
o Final approval of the nine Settlement
Agreements is granted pursuant (*73] to

Federal Civil Rule 23(e).
o Each Indirect Purchaser Settlement
Class consists of the certified Indirect
Purchaser Litigation Class minus the
persons and entities who request exclusion
from the Litigation Class or from the
relevant Indirect Purchaser Settlement
Class. For the reasons explained in this
Court's Order on Class Certification (Doc.
1102), the Indirect Purchaser Settlement
Classes meet the requirements of Rule 23
and are therefore certified for the purposes
of these settlements.
o The persons and entities identified
in Exhibit A have timely and validly
requested exclusion from the Indirect
Purchaser Settlement Classes or from the
Litigation Class and therefore are
excluded from the Indirect Purchaser
Settlement Classes and are not bound by
this Order, and may not make any claim or
receive any benefit from the relevant
settlement,
whether
monetary
or
otherwise. These excluded persons and
entities may not pursue any Released
Claims on behalf of those who are bound
by this Order. Each Indirect Purchaser
Settlement Class member who has not
requested to be excluded from the Indirect
Purchaser Settlement Classes for a
specified settlement, and is not listed in
Exhibit A, is bound by this Order, and will
remain (*741 forever bound.
o As to the Released Parties, as
defined in the respective Settlement
Agreements, the Class Action and any and
all currently pending indirect purchaser
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class action lawsuits directly related to the
subject matter of this litigation are
dismissed with prejudice and in their
entirety, on the merits, and, except as
provided
for
in
the
Settlement
Agreements, without costs. This dismissal
shall not affect, in any way, Indirect
Purchasers' right to pursue claims, if any,
outside the scope of the releases set forth
in the nine Settlement Agreements.
o The Releasing Parties release,
forever discharge, and covenant not to sue
the Released Parties from and for Claims
as set forth in the nine Settlement
Agreements. The Releasing Parties are
permanently enjoined and barred from
instituting, commencing, or prosecuting
any action or other proceeding asserting
any Released Claims released in the nine
Settlement Agreements against any of the
Released
Parties,
either
indirectly,
individually,
representatively,
derivatively, or in any other capacity, by
whatever means, in any local, state, or
federal court, or in any agency or other
authority or arbitral or other forum
wherever located. [*751
o This Order does not settle or
compromise any other claims by Class
Representatives or the Indirect Purchaser
Settlement Classes against the Defendants
or other persons or entities other than
Released Parties, and all rights against any
other Defendant or other person or entity
are specifically reserved. The sales of
goods containing Polyurethane Foam to
members of the Indirect Purchaser
Settlement Classes by Released Parties
shall remain against the non-settling
Defendants, to the extent any exist, as a
basis for damage claims, and shall be part
of any joint and several liability claims
against any non-settling Defendant or
other person or entity other than the
Released Parties.
o Pursuant to Federal Civil Rule
54(b), this Court directs entry of final
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judgment of dismissal as to the Released
Parties, as set forth in its separate orders
entered following this Order.

JACK ZOUHARY

o Without affecting the finality of this
Order, this Court retains exclusive
jurisdiction over the Class Action and the
Settlement Agreements, including the
administration,
interpretation,
consummation, and enforcement of these
Settlement agreements.

January 27, 2016

o The escrow accounts established by
certain of the parties, and into which
Settlement Funds have (*761 been and
will be deposited, plus accrued interest,
are approved as Qualified Settlement
Funds pursuant to Internal Revenue Code
Section 468B and related Treasury
Regulations.
IT IS SO ORDERED. Isl Jack Zouha1y
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U. S. DISTRICT JUDGE

JUDGMENT ENTRY
This Court having filed its Memorandum Opinion
and Order (Case No. 10 MD 2196, Doc. 2020), g ranting
the Indirect Purchaser Class Motions for Final Approval
(Docs. 1987 & 1988), and no other claims remaining, this
Court enters final judgment on the terms set forth in the
Order of Final Approval. These cases are now closed.
IT rs so ORDERED.

Isl Jack Zouha1y
JACK ZOUHARY
U . S. DISTRICT JUDGE
January 27, 2016
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ROBERT KOLINEK, individually and
on behalf of all others similarly situated,
Plaintiff,

Case. No. 13-cv-04806
Hon. Matthew F. Kennelly

v.
WALGREEN CO., an Illinois corporation,
Defendant.

PLAINTIFF’S MOTION FOR LEAVE TO TAKE LIMITED DEPOSITIONS
OF OBJECTORS GLEITH COZBY, RENDEE BULLARD
MELINDA FRANZ, PAIGE NASH AND LYNDY STREIGHT
Per the Court’s Order on September 25th, Plaintiff Robert Kolinek hereby respectfully
requests leave to take limited depositions of objectors Gleith Cozby, Rendee Bullard, Melinda
Franz, Paige Nash and Lyndy Streight (collectively, “Objectors”). The need for the depositions is
simple: Objectors’ written discovery responses and document production are less than a model of
clarity. Objectors have each produced only a handful of documents (and in one case, nothing at
all) in response to the subpoena requests sustained by the Court, many of which are incomplete
on their face or raise other serious questions about Objectors’ and their counsel’s motivations
here. For example and as explained further below, the retainer agreements between objectors
Cozby and Bullard and their counsel at Plews Shadley were drafted and signed only after they
were ordered to be produced and weeks after the objections were filed—thus raising questions
like: Why was there such a lengthy delay in preparing and signing the agreements? And, what (if
any) arrangement existed between objectors and their counsel prior to the retention agreements?
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The productions made by Objectors’ counsel only add to the “opacity” (as the Court put
it). (See Aug. 24, 2015 Hearing Transcript at 18:20–19:5, true and accurate excerpts of which are
attached as Exhibit 2.) Most notably, Objectors’ counsel have produced “privilege logs” that—
setting aside various facial deficiencies—confirm two important facts:
1.

First, communication between the Objectors and their counsel has been limited to
say the least. There are just eight entries across each of the logs—for all Objectors
and the more than half-dozen law firms representing them—that identify
communications with the individual Objectors themselves. This suggests that the
law firms representing the Objectors are acting unilaterally for the most part,
which feeds into the story that the Objectors aren’t that interested in the issues and
are simply being used.

2.

Second, Objectors’ counsel have identified other lawyers and law firms that are
supposedly representing the Objectors in this case. That’s despite none of those
other lawyers appearing in the case and the fact that certain Objectors’ counsel
have previously denied the other attorneys’ involvement or that they stood to
recover anything from the case as a result.

With respect to the former, the obvious issues include, inter alia, (i) the reasons for the near
complete lack of communication between the lawyers and their clients, and (ii) what (if any)
involvement the individual Objectors have had in this case, both prior to and since the filing of
their objections. As to the latter, whether other attorneys are actually involved in the case, why
they have deliberately not appeared or otherwise denied their involvement, what their
motivations are, and what they hope to gain as a result of their participation are all questions that
speak to the propriety of the objections themselves and thus, should be answered.
At this point, Class Counsel have met and conferred with Objectors’ attorneys and none
appear willing to provide any additional clarity or documentation on these issues. Given that and
the Court’s instructions to complete the outstanding discovery quickly and efficiently, Plaintiff
now believes that the most appropriate way forward is to take limited depositions—no longer
than three hours each—of Objectors Cozby, Bullard, Franz, Nash and Streight. In that way, the

2
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Parties and the Court will be able to get finality on these issues without the need for further,
drawn out meet and confers and written discovery that would otherwise delay these proceedings.
For these reasons and as explained further below, Plaintiff Kolinek respectfully requests
that the Court grant him leave to take limited depositions—again, no longer than three hours
each—of Objectors Cozby, Bullard, Franz, Nash and Streight.
I.

Relevant Factual and Procedural Background.
On July 26, 2015, Plaintiff issued subpoenas duces tecum and for testimony to those

individuals and their counsel who both (i) raised objections to the proposed Settlement of this
matter, and (ii) either have histories of raising similar (often baseless) objections to other class
action settlements or are represented by serial objector counsel who do. (See dkts. 144, 145,
156.) Among the objectors to whom subpoenas were issued are Cozby and Bullard (represented
by counsel from Plews Shadley Racher & Braun (“Plews Shadley”) and Cozby’s employer and
former co-objector Dennis Gibson (“Gibson”)), Franz (represented by serial-objector W. Allen
McDonald (“McDonald”), and apparently, serial-objector Christopher T. Cain (“Cain”)), Nash
(represented by serial-objector Thomas Cox (“Cox”)) and Streigth (represented by attorney Brent
Vullings (“Vullings”)).
On July 31, 2015, Cozby and Franz filed their respective motions to quash the subpoenas
in this Court, (dkts. 144, 145), and Nash filed a motion to quash in the United States District
Court for the Northern District of Texas. See In re: Kolinek v. Walgreen Co., No. 3:15-mc00085, Dkt. 1 (N.D. Tex. July 31, 2015). On August 12, 2015, the Court denied the Cozby and
Franz motions to quash, in part, ordering those Objectors to produce certain of the documents
requested, but deferring the depositions pending service of the Objectors’ written responses and
document productions. (See dkt. 156; Aug. 12, 2015 Hearing Transcript at 20:8-12; 21:10-11,

3
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true and accurate excerpts of which are attached as Exhibit 3.) Relevant here, the Court
specifically noted that the more “opaque” the responses and document production appeared to
be, the more likely depositions would ultimately be ordered to proceed. (Aug. 24, 2015 Hearing
Transcript at 18:24–19:2) (“I will say…that the more opaque things are after the document
request, the more likely it is that somebody is going to have to come and talk about something,
i.e., have a deposition taken.”)
To date, the written responses and document production served by Cozby, Franz, Nash
and Streight have been “opaque” to say the least. While Plaintiff requested (and the Court
ordered) the production of documents supporting Objectors’ class membership, retainer
agreements for all actions in which they have objected, communications with other individuals
(including objectors), all documents they have ever filed as objectors to a proposed settlement,
and all documents that relate to any communications between themselves and their attorneys
prior to the attorney-client relationship, they have only provided a handful of limited (and in
many instances, incomplete) documents.1 Each of their productions is taken in turn below.
II.

Cozby’s and Bullard’s Deficient (and Non-Existent) Document Production
Necessitates Their Depositions.
First, Objector Cozby has produced the following documents:
•

A retainer agreement with the Plews Shadley firm that, notably, was signed the
day the documents were produced (and dated just the day before);

•

Her objections in the In re Southwest Airlines Voucher Litig. and Suarez v.
Anheuser-Busch Companies, LLC matters;

•

Three emails with her sister and co-objector, Rendee Bullard;

•

Two orders from the Second Circuit Court of Appeals in Crema, et al. v. Am.
Med. Ass’n, et al.;

1

For her part and as explained below, Objector Bullard has evaded service of the subpoena
to her, and her counsel has refused to accept service.
4

Case:
Case:
1:11-cv-00226-TSB
1:13-cv-04806 Document
Doc #: 177-17
#: 192Filed:
Filed:04/09/18
10/02/15Page:
Page39
5 of
of 13
105PageID
PAGEID
#:1835
#: 8429

•

A certificate of service in the The Am Med. Ass’n., et al. v. United Healthcare
Corp., et al. action (including only four of the eight pages identified on the docket
entry produced); and

•

A declaration filed by Cozby related to a requested appeal bond in the The Am.
Med. Ass’n matter.

(See August 19, 2015 Letter from Justin A. Allen producing documents (the “Allen Letter”),
attached as Exhibit 4.) This production is troubling and necessitates Cozby’s deposition for a
number of reasons.
First, despite filing her objection on July 20, 2015 (dkt. 126), the production shows that
Cozby did not enter into a written retention agreement with her attorneys until August 19,
2015—only after she was ordered to produce one. (Exhibit 2, at 38-40.) Cozby’s counsel
attempted to explain away the delay in execution as just the “customary” practice of drafting
agreements as “the representation takes shape.” (See Sept. 28, 2015 Letter from Christopher
Braun at 3, attached as Exhibit 5; see also Sept. 15, 2015 Letter from Benjamin H. Richman,
attached as Exhibit 6.) Setting aside whether such a custom even exists, it still raises several
important questions about (i) the scope of Cozby’s relationship with her attorneys, (ii) what
representations Cozby’s attorneys made to her (if any) regarding her representation, (iii) whether
Cozby sought Plews Shadley’s services or whether they solicited her to act as an objector, and
(iv) who else (if anyone) assisted in representing Cozby prior to her entering into the written
agreement with Plews Shadley.
Likewise, Cozby has not produced any agreements with attorneys outside of the Plews
Shadley firm related to this matter—in particular, agreements with any referring attorneys—
despite the fact that the privilege log and documents produced identify attorney Dennis Gibson
as both a referring attorney and co-counsel in this case. (See Plews Shadley Resp. at 10, 12-14,

5
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16, attached as Exhibit 7.) And while Cozby’s counsel has expressly represented that neither
“Mr. Gibson or his firm…is entitled to receive any portion of the attorney’s fees (or other
recovery on Ms. Cozby’s behalf) in this case[,]” (Exhibit 5, at 4), that appears not to be true.
Indeed, in an email produced by Plews Shadley, Cozby’s lead attorney confirms exactly the
opposite:
[T]his will confirm that we will proceed with retaining you as our local/co-counsel on a
contingency fee basis, with you receiving 25% of the recovery. PSRB and our cocounsel, Dennis Gibson, will split the remainder equally at 37.5% each.
(See Exhibit 7, at 16 (emphasis added).)
The relationship and communications with Gibson are also notable given that he is
Cozby’s current employer and has previously acted as her co-objector in at least one other
matter, which happened to be before this Court. See, e.g., In re Southwest Airlines Voucher
Litig., No. 11-cv-8176, 2013 WL 4510197, at *2 (N.D. Ill. Aug. 26, 2013) (noting that “Dennis
Gibson and Gleith Cozby” filed an objection “jointly”); see also Gleith Cozby, LinkedIn,
https://www.linkedin.com/pub/gleith-cozby/2a/b83/802 https://www.linkedin.com/pub/gleithcozby/2a/b83/802 (last visited Sept. 22, 2015); Why Bridgemark Should Be Your Strategic
Partner for NonSubscription: Bridgemark Arbitration and Nonsubscriber Consultants, LLC,
http://bridgemarkns.com/ (last visited Sept. 22, 2015).2
Ultimately, Plaintiff, the Settlement Class and the Court are entitled to much more than
that and therefore, Cozby’s deposition should now proceed. See, e.g., In re Netflix Privacy Litig.,
2

The only other documents produced appear to be random filings in courts throughout the
country that do not provide context for the scope of Cozby’s involvement in those matters, or
even the full documents filed. For example, while some filings related to the The Am. Med Ass’n,
et al. class action settlement and appeal have been produced, Kolinek did not receive Cozby’s
objection itself. That, of course, is troubling because, among other things, it shows that she (or
her attorneys) provided only a limited portion of the documents requested and ordered to be
produced, and confirms that Cozby’s concerns with the settlement were ultimately resolved in
some form but that any documents memorializing that resolution have been withheld.
6
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No. 11-cv-379, 2013 WL 6173772, at *5 (N.D. Cal. Nov. 25, 2013) (allowing discovery “bearing
on the Objectors’ standing, financial relationships with their counsel, and motivations for
appeal”); Yarrington v. Solvay Pharmaceuticals, Inc., 697 F. Supp. 2d 1057, 1063 n.1 (D. Minn.
2010) (noting serial objector’s failure to disclose relationships to clients).
The same is true with respect to Cozby’s co-objector (and sister), Rendee Bullard, who
has refused to produce anything whatsoever. Though several attempts have been made, Bullard
has successfully evaded service of the subpoena and her counsel have refused—without
explanation—to accept it on her behalf.3 However, rather than commit additional time and
expense to attempting to serve Bullard and further delaying these proceedings, Plaintiff believes
the more efficient route is simply to take limited testimony from her as well.
III.

Franz’s Deficient Document Production Necessitates Her Deposition.
Objector Franz’s document production fairs no better—she has produced a mere four

documents:
•

A retainer agreement with her attorneys at Lacy Price;

•

Her claim form receipt in this matter;

•

The postcard notice she received in the mail regarding the Settlement; and

3

Class Counsel originally received electronic confirmation from their process server that
the subpoena to Ms. Bullard had been served on August 7, 2015. (See Declaration of Benjamin
H. Richman ¶ 3, attached as Exhibit 1.) They therefore communicated the same to Bullard’s
counsel and demanded her response. (See Exhibit 4, at 3.) Following additional meet and confers
with Bullard’s local counsel, Class Counsel learned that the original e-mail confirmation of
service was made in error—they have been unable to serve Bullard. (Richman Decl. ¶ 4.)
Accordingly, Class Counsel requested—again through Bullard’s local counsel—that Bullard
accept service. (Id. ¶ 5.) Although local counsel was originally open to the idea, Bullard’s lead
counsel at PSRB later responded that neither they nor their local would accept service and went
on to accuse Class Counsel of intentionally making false representations regarding service on
Bullard and otherwise acting “reprehensibl[y] and sanctionabl[y].” (Exhibit 5, at 2.) Despite
PSRB’s colorful letter, Class Counsel didn’t misrepresent anything. The process server made a
mistake, and as soon as Class Counsel became aware of it, they notified Bullard’s counsel that
service had not been effectuated.
7
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•

An account statement showing her cellular phone number registered to a Sprint
account in her name.

(See Franz Resp., attached as Exhibit 8.)
Though the documents establish that she received notice and filed a claim, they raise
several other concerns. For instance, while Franz produced her retention agreement with her
attorneys at the Lacy Price firm,4 she has failed to produce any agreements with any other
attorneys. In particular, her counsel’s privilege log identifies Christopher T. Cain—an attorney
and noted serial objector (see dkt. 137-1 at 50 – 52)—as having participated in each purportedly
privileged communication between July 15, 2015 (prior to the date Franz filed her objection) and
the present. (See Lacy Price Resp. at 6, attached as Exhibit 10.) That revelation is especially
troubling in light of the fact that Franz’s lead counsel at Lacy Price has repeatedly denied Mr.
Cain’s involvement in response to several requests for clarification in that regard. (See, e.g.,
Sept. 15, 2015 E-mail from Rafey S. Balabanian, attached as Exhibit 11.)5 Ultimately, whether
Cain is an attorney on the case or not, Plaintiff is entitled to understand his role in the objection,
his motivations here, and what (if anything) he stands to gain as a result of that involvement.
In addition, Franz has failed to provide any information regarding her own potential
pecuniary gain as a result of her counsel’s recovery of attorneys’ fees in this case. That is, Franz
is married to Michael R. Franz, who is also an attorney at the Lacy Price firm. (See Sept. 11,
2015 Letter from W. Allen McDonald at 2, attached as Exhibit 12; see also Sept. 8, 2015 Letter

4

Franz’s lead counsel also produced an email that contains a one-line agreement engaging
local counsel in the case. (See Aug. 11, 2015 E-mail from W. Allen McDonald, attached as
Exhibit 9.)
5
Franz obviously cannot have it both ways. Either (i) Cain has acted as an attorney in this
matter (contrary to her counsel’s previous representations), or (ii) he is not an attorney on the
case, which would negate any claim of privilege and render improper any withholding of
responsive documents on the basis of the claimed privilege.
8
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from Benjamin H. Richman at 2-3, attached as Exhibit 13.) Thus, to the extent that relationship
(or any agreement) entitles him to receive any portion of an attorneys’ fee award to the firm or
other recovery for Objector Franz in this matter, Plaintiff is entitled to understand that and the
extent to which Ms. Franz will share in it.6 In re Netflix Privacy Litig., No. 11-cv-379, 2013 WL
6173772, at *5 (allowing discovery “bearing on the Objectors’ standing, financial relationships
with their counsel, and motivations for appeal”); Yarrington, 697 F. Supp. 2d at 1063 n.1
(noting serial objector’s failure to disclose relationships to clients).
Finally, Lacy Price’s privilege log itself does not identify a single communication
between Franz and her counsel whatsoever. (See Exhibit 10, at 6.) That too raises several
questions about the scope of Franz’s relationship with her counsel, the extent to which she was
aware of the objections being made on her behalf and any subsequent filings, and the motivations
behind the filing of her objection in the first instance. Again, the Parties, the Class and the Court
are entitled to understand those issues. (See Aug. 12, 2015 Hearing Transcript at 20:24-25.) At
this point, however, rather than unnecessarily delay these proceedings with further meet and
confers, Plaintiff believes the most appropriate way forward is to take a limited deposition.
IV.

Nash’s Deficient Document Production Necessitates Her Deposition.
Similarly, Objector Nash has produced only a random assortment of filings she and her

counsel have made in other matters.7 Beyond that, she responds by simply claiming that she “has

6

Ms. Franz’s counsel has previously represented only that there is no “partnership”
agreement that would entitle Mr. Franz to any compensation or other benefit as a result of his
wife acting as an objector in one of the firm’s cases. (See Exhibit 12, at 2.) That of course begs
the question of whether an understanding between Mr. Franz and his law firm exists in some
other form.
7
Although Nash did produce some documents related to objections that she has filed in
other cases, even a cursory Internet search makes clear that she did not produce all of them—
including several in which she was represented by the same counsel as in this case. See, e.g., In
re Apple iPhone Prod. Liab. Litig., No. 1-md-02188 (N.D. Cal.) (represented by Cox); Lee v.
9
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no documents responsive to” each and every other request. Thus, she has not produced any
retention agreement with her attorney, any document supporting the substance of her objection,
nor any communications with anyone about the objection. (See Nash Resp., attached as Exhibit
14.) Moreover and like his counterparts here, Nash’s attorney produced a “privilege log” that
failed to identify a single communication with Nash either prior to or throughout the prosecution
of her objection. (See Cox Resp. at 7-8, attached as Exhibit 15.)8 To say such a production is
opaque would be an understatement.
In other words, Nash and her counsel have provided absolutely no information to
establish that (i) Nash knew the objection was being filed at all, (ii) was involved in any way
with its prosecution, (iii) is aware of the substantive bases of her objection, (iv) has agreed to any
sort of fee or prosecution arrangement with her attorney, nor (v) what benefit (if any) she expects
as a result of bringing her objection. All of that information, of course, is relevant to the instant
proceedings, was already ordered by the Court to be produced, and seriously calls into question
the motivations behind Ms. Nash’s and her counsel’s pursuit of her objections here. See, e.g., In
re Netflix Privacy Litig., 2013 WL 6173772, at *5; Yarrington, 697 F. Supp. 2d at 1063 n.1; (see
also Aug. 12, 2015 Hearing Transcript, at 20:24–21:13.)
Accordingly and for the same reasons discussed with respect to the other Objectors
above, Plaintiff respectfully requests leave to take a limited deposition of Ms. Nash as well.

Enterprise Leas. Company-West, No. 10-cv-00326 (D. Nev.) (represented by Cox); In re AT&T
Sales Tax Litig., No. 10-cv-02278 (N.D. Ill.) (represented by objector Gary Sibley to this action);
(see also dkt. 137-1 at 43 – 46). Thus, it is clear her production is deficient on that front alone.
8
In addition to the documents included in Exhibit 15, Cox also produced the July 10, 2015
Federal Communications Commission Declaratory Ruling and Order. Because the order is 138
pages and for the sake of efficiency, Plaintiff has not attached it here.
10
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V.

Objector Streight’s Failure to Meaningfully Engage in the Discovery Process
Necessitates her Deposition.
Finally, despite being properly served with the same subpoena as her co-Objectors and

her counsel communicating (albeit sporadically) with Class Counsel about it (see E-mail
Exchange Between Jay Edelson and Brent Vullings, attached as Exhibit 16; see also E-mail
Exchange Between Benjamin H. Richman and Brent Vullings, attached as Exhibit 17), Objector
Streight has failed to respond in any meaningful way. Indeed, after numerous attempts to meet
and confer with Streight’s counsel, he finally produced only Ms. Streight’s personal prescription
records, which aside from containing incredibly sensitive personal information about her,9 speak
nothing to any of the issues in this case. In particular, the records do not address the fact that Ms.
Streight is not actually a Class Member (see dkt. 137-1 at 47 – 49), that she originally filed her
objection pro se despite the fact that she was admittedly represented by counsel (id.), nor her
failure to provide any other response to the subpoena whatsoever.
Given Streight’s complete lack of responsiveness and again, for the sake of completing
the outstanding discovery in a reasonably efficient manner, Plaintiff respectfully requests leave
to take a limited deposition of Ms. Streight as well.
VI.

Conclusion.
For the foregoing reasons, Plaintiff respectfully requests that the Court enter an Order (i)

granting him leave to depose Objectors Gleith Cozby, Rendee Bullard, Melinda Franz, Paige
Nash and Lyndy Streight related to their objections in this matter, and (ii) awarding such other
and further relief as the Court deems reasonable and just.

9

Given the sensitive nature of the records and their lack of relevance here, Plaintiff
does not attach them to the instant motion.
11

Case:
Case:
1:11-cv-00226-TSB
1:13-cv-04806 Document
Doc #: 177-17
#: 192Filed:
Filed:04/09/18
10/02/15Page:
Page 46
12 of
of 105
13 PageID
PAGEID
#:1842
#: 8436

Respectfully submitted,
ROBERT KOLINEK, individually and on behalf
of the Settlement Class,
Dated: October 2, 2015

By: /s/ Benjamin H. Richman
One of Plaintiff’s Attorneys
Jay Edelson
jedelson@edelson.com
Rafey S. Balabanian
rbalabanian@edelson.com
Ryan D. Andrews
randrews@edelson.com
Benjamin H. Richman
brichman@edelson.com
EDELSON PC
350 North LaSalle Street, Suite 1300
Chicago, Illinois 60654
Tel: 312.589.6370
Fax: 312.589.6378

12

Case:
Case:
1:11-cv-00226-TSB
1:13-cv-04806 Document
Doc #: 177-17
#: 192Filed:
Filed:04/09/18
10/02/15Page:
Page 47
13 of
of 105
13 PageID
PAGEID
#:1843
#: 8437

CERTIFICATE OF SERVICE
I, Benjamin H. Richman, an attorney, hereby certify that on October 2, 2015, I served the
above and foregoing Plaintiff’s Motion for Leave to Take Limited Depositions of Objectors
Gleith Cozby, Rendee Bullard, Melinda Franz, Paige Nash and Lyndy Streight, by causing a
true and accurate copy of such paper to be filed and transmitted to all counsel of record via the
Court’s CM/ECF electronic filing system, on this the 2nd day of October 2015.
/s/ Benjamin H. Richman
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ROBERT KOLINEK, individually and
on behalf of all others similarly situated,

Case. No. 13-cv-04806

Plaintiff,

Hon. Matthew F. Kennelly

v.
WALGREEN CO., an Illinois corporation,
Defendant.

DECLARATION OF BENJAMIN H. RICHMAN
Pursuant to 28 U.S.C. § 1746, I hereby declare and state as follows:
1.

I am an attorney admitted to practice in the United States District Court for the

Northern District of Illinois. I am entering this declaration in support of Plaintiff’s Motion for
Leave to Take Limited Depositions of Objectors Gleith Cozby, Rendee Bullard, Melinda Franz,
and Paige Nash (the “Motion”). This declaration is based upon my personal knowledge, except
where expressly noted otherwise. If called upon to testify to the matters stated herein, I could and
would competently do so.
2.

I am a Partner in the law firm of Edelson PC, which has been retained to represent

the named Plaintiff in this matter, Robert Kolinek, and have been appointed as Settlement Class
Counsel in this matter.
Service on Objector Rendee Bullard
3.

My firm originally received electronic confirmation from our process server that

the subpoena to Ms. Bullard had been served on August 7, 2015. We therefore communicated the
same to Ms. Bullard’s counsel via letter and demanded her response.

1
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4.

Following additional meet and confers with Bullard’s local counsel, Arthur Howe,

wherein he requested written confirmation of the service (which I agreed to provide). I learned
that the process server’s original e-mail confirmation of service was made in error. In reality, the
process server has been unable to serve Bullard despite attempts to do so.
5.

Accordingly, I spoke with Mr. Howe via telephone and informed him of the same.

I further requested that Mr. Howe and/or his co-counsel at the Plews Shadley firm agree to
accept service of the subpoena on behalf of Ms. Bullard. Although Mr. Howe was personally
open to the idea, he told me that the decision would ultimately be up to his co-counsel at Plews
Shadley. Mr. Howe and I did not speak again regarding the issue of service, but Bullard’s lead
counsel at the Plews Shadley firm later responded to my request via letter and stated that neither
his firm nor Mr. Howe’s would agree (or be permitted) to accept service of the subpoena on Ms.
Bullard’s behalf.
Attachments
6.

Attached to Plaintiff’s Motion as Exhibit 2 is a true and accurate excerpt of

transcript of the August 24, 2015 hearing in this matter.
7.

Attached to Plaintiff’s Motion as Exhibit 3 is a true and accurate excerpt of the

transcript of the August 12, 2015 hearing in this matter.
8.

Attached to Plaintiff’s Motion as Exhibit 4 is a true and accurate copy of the

August 19, 2015 Letter from Justin A. Allen and the attached document production made by and
on behalf of Objector Gleith Cozby.
9.

Attached to Plaintiff’s Motion as Exhibit 5 is a true and accurate copy of the

September 28, 2015 Letter from Christopher Braun to Benjamin H. Richman.
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10.

Attached to Plaintiff’s Motion as Exhibit 6 is a true and accurate copy of the

September 15, 2015 Letter from Benjamin H. Richman to Christopher Braun, Justin A. Allen,
and Arthur J. Howe.
11.

Attached to Plaintiff’s Motion as Exhibit 7 is a true and accurate copy of Plews

Shadley’s written subpoena responses and document production.
12.

Attached to Plaintiff’s Motion as Exhibit 8 is a true and accurate copy of Objector

Melinda Franz’s document production.
13.

Attached to Plaintiff’s Motion as Exhibit 9 is a true and accurate copy of the

August 11, 2015 E-mail from W. Allen McDonald to Arthur J. Howe.
14.

Attached to Plaintiff’s Motion as Exhibit 10 is a true and accurate copy of Lacy

Price’s written subpoena responses and document production.
15.

Attached to Plaintiff’s Motion as Exhibit 11 is a true and accurate copy of the

September 15, 2015 E-mail from Rafey S. Balabanian to W. Allen McDonald.
16.

Attached to Plaintiff’s Motion as Exhibit 12 is a true and accurate copy of the

September 11, 2015 Letter from W. Allen McDonald to Benjamin Richman.
17.

Attached to Plaintiff’s Motion as Exhibit 13 is a true and accurate copy of the

September 8, 2015 Letter from Benjamin H. Richman to W. Allen McDonald.
18.

Attached to Plaintiff’s Motion as Exhibit 14 is a true and accurate copy of

Objector Paige Nash’s written subpoena responses and document production.
19.

Attached to Plaintiff’s Motion as Exhibit 15 is a true and accurate copy of

Thomas L. Cox, Jr.’s written subpoena responses and document production.
20.

Attached to Plaintiff’s Motion as Exhibit 16 is a true and accurate copy of the July

30, 2015 e-mail exchange between Jay Edelson and Brent Vullings.
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21.

Attached to Plaintiff’s Motion as Exhibit 17 is a true and accurate copy of the

September 2, 2015 through September 23, 2015 e-mail exchange between Benjamin H. Richman
and Brent Vullings.
*

*

*

I declare under penalty of perjury that the foregoing is true and correct.
Executed this 2nd day of October 2015 at Chicago, Illinois.
/s/ Benjamin H. Richman
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5
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WALGREEN CO., an Illinois
Corporation,
Defendant.
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BY: MR. BRADLEY JOSEPH ANDREOZZI
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18

1
2

MR. BALABANIAN: Your Honor, the other subpoena is
the exact same.

3

THE COURT: It's the same issues?

4

MR. BALABANIAN: Yes.

5

THE COURT: Same issues.

6

MR. HOWE: They are the same.

7

THE COURT: So, basically, same ruling.

8

MR. BALABANIAN: Right.

9

THE COURT: And is the rider on these subpoenas, is

10

it the same 26 things for all of them?

11

MR. BALABANIAN: Yes, your Honor.

12

THE COURT: Fine. So the motions for clarification

13
14
15
16

are granted in part. That's documents 164 and 165.
The subpoenas to the law firms are not enforced with
regard to document request 2 through 8, 17, 25, and 26.
The objections to the service of those subpoenas is

17

otherwise overruled. That's without prejudice, obviously, to

18

somebody claiming a privilege as to particular things and

19

serving a privilege log, and we will kind of see where we get.

20

I guess all I would just -- one observation or

21

comment or whatever you want to call it, the more opaque --

22

you know, when you were here before, you were talking about

23

document requests in depositions, and I put the pause button

24

that put a minimum on the depositions. I will say, though,

25

that the more opaque things are after the document request,
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19

1

the more likely it is that somebody is going to have to come

2

and talk about something, i.e., have a deposition taken. So

3

I'm not telling you what to produce and what not to produce

4

other than produce what's responsive and don't produce what's

5

not responsive. I am just giving you a word to the wise.

6
7

So that I think deals with all of the motions that
Mr. Howe had filed and noticed up.

8

MR. HOWE: Your Honor?

9

THE COURT: Yeah, did I miss one? I'm sorry. I was

10

going to ask this time, though, if I covered everything.

11
12

MR. HOWE: Since we're coming up to Labor Day, may we
have two weeks to respond?

13

THE COURT: Yeah, I don't have a problem with that.

14

You are dealing with a bunch of people. So the response to

15

the subpoenas is due two weeks from now, which would be

16

the 7th. Well, that's Labor Day. So let's say the 8th of

17

September. And I'm going to be gone that week anyway.

18

So then what else is on the table right now is I've

19

got, obviously, the objections that were already filed, and

20

then I've got this additional motion, as you pointed out,

21

Mr. Balabanian, that just got filed by -- and this was by the

22

folks where they had withdrawn their objection, there was a

23

response to the withdrawal, and then this fee petition came

24

in.

25

MR. BALABANIAN: Yes.
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1

THE COURT: I don't regard the objectors as parties

2

because, quite frankly, Mr. Howe, you just argued that they

3

weren't, and so I don't think that there's any requirement

4

that you have to serve all objectors with the subpoena. And I

5

think that if there's a violation of Rule 45 for having served

6

Walgreens simultaneously or close to simultaneously, it's

7

harmless.

8

This is the way we're going to proceed. I'm

9

enforcing the subpoena to the extent it requests documents. I

10

am putting a hold for the moment on the subpoena to the extent

11

it requests a deposition. We are going to kind of see where

12

we get. I don't think that the subpoena is overbroad with

13

perhaps one exception, which I will tell you about in one

14

second here once I pull it back up again.

15

MR. HOWE: Your Honor, might I be heard briefly?

16

THE COURT: I have heard you and I am ruling. Might

17
18

you not interrupt me while I am ruling.
Going back to the state request and the subpoena, I

19

think the time frame is a little bit overbroad. I'm only

20

going to run it back to 2010. I don't think it's overly broad

21

if it goes back to 2010 because it's asking for objections in

22

other cases. I think five years is enough.

23

MR. BALBANIAN: Yes, your Honor.

24

THE COURT: I think the requests for retainer

25

agreements are relevant, I think the requests for documents
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1

that show whether the person is actually a class member is

2

relevant, and the rest of it I think directly relates to

3

matters that are potentially an issue in the case.

4

So the subpoena is enforced with the one

5

modification. The subpoenas, rather, for documents are

6

enforced with the one modification, and so the motion to

7

quash -- and one of them is called Motion to Quash, that's

8

document 145. The other is called Motion to Quash For a

9

Protective Order and to Stay Discovery, that's 144. They are

10

denied in part and deferred in part. The part that's deferred

11

is the part about live depositions. They are to be complied

12

with by a week from today, so the compliance date is moved to

13

the 19th of August. When am I having you coming back?

14

MR. BALBANIAN: The 24th, your Honor.

15

THE COURT: If you think on the 24th that there's

16

more that you need, if you really need a deposition, we will

17

talk about that then.

18

MR. BALBANIAN: Yes, your Honor.

19

THE COURT: Let's see. I just want to make sure I've

20

covered what I needed to cover here.

21

I have two other unrelated items about class member

22

issues that I needed to raise with class counsel, but that's

23

all I've got on this.

24
25

I received yesterday afternoon -- I received
yesterday afternoon a claim form from somebody named

•

1346 North Delaware Street

PLEWS SHADLEY
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ll!iill RACHER&BRAUNLLP

Phone: (317) 637-0700
Fax: (317) 637- 0710
www.psrb.com

ATTORNEYS AT LAW

Justin A. Allen
j allen@psrb.com
August 19, 2015

Via Certified and Electronic Mail
Benjamin H. Richman
EDELSON PC

350 N. LaSalle St. Suite 1300
Chicago, IL 60654

Re:

Robert Kolinek v. Walgreen Co., Case No. 1:13-cv-04806
Discovery Responses

Dear Mr. Richman:
Enclosed with this letter are the responses of Gleith Cozby, Sharon Hughes,
and Christinna Oldham to your July 26, 2015 document requests in the abovereferenced matter.

.atbtegards,

JAA/rww
Enclosures
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION

Robert Kolinek, Individually and on
behalf of a class of similarly situated
individuals,
Plaintiff,

vs.
Walgreen Co., an Illinois corporation,

§
§
§
§
§
§
§
§
§

Case No. 1:13-cv-04806
Honorable Matthew F. Kennelly

RESPONSES AND OBJECTIONS TO
CLASS COUNSEL'S SUBPOENA AND RIDER TO GLEITH COZBY

Pursuant to Rule 45 of the Federal Rules of Civil Procedure and the Court's August 12,
2015 Order, Gleith Cozby ("Cozby"), by counsel, hereby makes the following responses and
objections to Plaintiff Robert Kolinek's ("Kolinek") Subpoena To Testify At a Deposition and
the Subpoena Rider to Gleith Cozby.
General Objections

1.

Cozby objects to the instructions and definitions to the extent they seek

information protected by the attorney-client privilege, the work-product doctrine, or any other
applicable privilege or immunity prohibiting or exempting disclosure of the information. Cozby
claims privilege with respect to all such documents and information.
2.

Cozby objects to the instructions and definitions to the extent they impose

burdens or obligations greater than those required by the Federal Rules of Civil Procedure.
3.

Cozby objects to the instructions and definitions to the extent they seek

information that is not within Cozby's custody and/or control or which is at least equally
available to Kolinek.
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4.

Each response to Kolinek's request for production is subject to these general

objections, all of which are expressly preserved and not waived. Cozby's responses are framed on
the basis of these objections.
5.

Cozby objects to each request for production to the extent that it seeks information

not relevant to the facts of this case, information not reasonably calculated to lead to the discovery
of admissible evidence, privileged information, materials prepared in anticipation of litigation, or
information otherwise outside the scope and limits of discovery.
6.

Cozby bases her responses to Kolinek's request for production on the assumption

that Kolinek does not intend to seek information protected by the attorney-client privilege, the
work-product rule, or other applicable privileges or limitations. To the extent that Kolinek requests
such information, Cozby objects and claims the privileges and protection specified above to the
fullest extent provided by law.
7.

Cozby objects to each request for production to the extent that it contains certain

terms that are vague, ambiguous, unspecific, and/or call for the production of such a great quantity
of materials as to being impractical, unduly burdensome and oppressive.
8.

Cozby objects to each request to the extent it is compound.

9.

Cozby objects to each request to the extent it is duplicative of other requests.

10.

Discovery is continuing in this case. Consequently, Cozby expressly reserves the

right to amend, alter, or supplement her responses as information and documents are discovered.
Responses and Objections
1.

Any client retainer agreements between Plews Shadley Racher & Braun, LLP and

YOU that RELATE TO this ACTION.
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RESPONSE:

Objection.

This request seeks documents which are not reasonably

calculated to lead to the discovery of admissible evidence and seeks information and documents
that are irrelevant to the issues in this case. Further, this request seeks documents which are
confidential or protected by attorney-client privilege. Subject to, limited by and without waiving
her general and specific objections, all non-privileged responsive documents in Cozby's
possession or control have been produced.
2.

Any client retainer agreements between Plews Shadley Racher & Braun, LLP and

YOU that RELATE TO any other class, derivative, or private attorney general action (whether or
not certified as such), in any court or arbitration organization, in which YOU acted as an objector
to a proposed settlement agreement.
RESPONSE:

Objection.

This request seeks documents which are not reasonably

calculated to lead to the discovery of admissible evidence and seeks information and documents
that are irrelevant to the issues in this case. Further, this request seeks documents which are
confidential or protected by attorney-client privilege. Subject to, limited by and without waiving
her general and specific objections, all non-privileged responsive documents in ·cozby's
possession or control have been produced.
3.

All phone records or other DOCUMENTS that RELATE TO any telephone calls

at issue in this ACTION received by YOU from or on behalf of the Defendant Walgreens Co.
RESPONSE: Objection. This request calls for documents which are a part of public

record or are equally available to Class Counsel. Subject to, limited by and without waiving her
general and specific objections, Cozby responds that no such documents are in her possession or
control.
4.

All non-privileged DOCUMENTS that support YOUR objection in this ACTION.
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RESPONSE: Objection. This request calls for documents which are a part of public

record or are equally available to Class Counsel. Subject to, limited by and without waiving her
general and specific objections, Cozby responds that no such documents are in her possession or
control.
5.

All non-privileged DOCUMENTS, including all correspondence, between YOU

and any person other than YOUR attorneys at Plews Shadley Racher & Braun, LLP that
RELATE TO this ACTION.
RESPONSE:

Objection.

This request seeks documents which are not reasonably

calculated to lead to the discovery of admissible evidence. Further, this request seeks documents
which are confidential or protected by attorney-client privilege.

Subject to, limited by and

without waiving her general and specific objections, all non-privileged responsive documents in
Cozby's possession or control have been produced.
6.

All DOCUMENTS, including all correspondence, between YOU and Rendee

Bullard, Sharon Hughes, and Christinna Oldham that RELATE TO YOUR objection in this
ACTION.
RESPONSE:

Subject to, limited by and without waiving her general and specific

objections, all non-privileged responsive documents in Cozby's possession or control have been
produced.
7.

All DOCUMENTS, including without limitation pleadings, motions, briefs,

memoranda, declarations, affidavits, and orders filed by YOU or on YOUR behalf in any class,
derivative, or private attorney general action (whether or not certified as such), in any court or
arbitration organization, in which YOU acted as an objector to a proposed settlement agreement.
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RESPONSE:

Objection.

This request seeks documents which are not reasonably

calculated to lead to the discovery of admissible evidence. Further, this request seeks documents
which are confidential or protected by attorney-client privilege. In addition, this request calls for
documents which are a part of public record or are equally available to Class Counsel. Subject
to, limited by and without waiving her general and specific objections, all non-privileged
responsive documents in Cozby's possession or control have been produced.
8.

All DOCUMENTS, including without limitation correspondence, notes of

telephone conversations, telephone bills, and electronic mail, that evidence, refer, or RELATE
TO any communications between YOU and YOUR attorneys at Plews Shadley Racher & Braun,
LLP, that RELATE TO the subject matter of this ACTION that occurred before the existence of
YOUR attorney-client relationship with the attorneys at Plews Shadley Racher & Braun, LLP.
RESPONSE:

Objection.

This request seeks documents which are not reasonably

calculated to lead to the discovery of admissible evidence. Further, this request seeks documents
which are confidential or protected by attorney-client privilege.

Subject to, limited by and

without waiving her general and specific objections, all non-privileged responsive documents in
Cozby's possession or control have been produced.
Dated this 19th day of August, 2015.
ls/Christopher J. Braun
Christopher J. Braun
IN Bar ID No. 19930-49
Justin Allen
IN Bar ID No. 31204-49
Plews Shadley Racher & Braun LLP
1346 N. Delaware St.
Indianapolis, IN 46202-2415
Tel: 317-637-0700
Fax: 317-631-0781
cbraun@psrb.com
jallen@psrb.com
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Isl Arthur J. Howe
HoweLawLLC

155 N. Wacker Dr.
Suite 450
Chicago, IL 60606-1750
Tel: (312) 600-8336
Fax: (312) 465-1395
howe(@howe-llc.com
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UNITED STATES DISTRICT COURT
NORTHEASTERN DISTRICT OF ILLINOIS
EASTERN DIVISION
IN RE SOUTHWEST AIRLINES VOUCHER
LITIGATION

DENNIS D. GIBSON &

OLEITH E. COZAY
Objectors.

Case No. l 1-CV-8176

OBJECTION TO PROPOSED
SETTLEMENT AND
OPPOSITION TO MOTION FOR
ATTORNEYS' FEES, COSTS,
AND INCENTIVE AWARDS
Hon. Matthew Kennelly

OBJECTION OF CLASS MEMBERS DENNIS D GI8SON AND GLElTH E.COZBY
TO THE PROPOSED SETTLEMENT
Dennis D. Gibson's mailing address is 6322 Dcsco Drive, Dallas, Texas 75225; His
telephone number is 214-728-0730. His email address is gihson(ti!hridgcmarkns.com. Gleith £.
Cozby's mailing address is 7402 Marquette, Dallas, Texas 75225; Her telephone number is 214577-5436. Her email address is gki1hcozhvrt_i:yahoo.1.:om.

CLASS MEMBERSHIP
On multiple occasions prior 10 August I, 20 I 0, Dennis Gibson and Gleith Cozby flew
Business Select on Southwest Airlines. During most of these flights, Dennis Gibson and Gleith
Cozby did not use drink coupons. Thus, Gibson and Cozby qualify as class members with the
right to object the fee request and this settlement.

SETTLEMENT JS NOT FAIR
The burden of proving the fairness of a proposed class action settlemen1 is always on its
proponents, without the benefit of any presumption to aid in meeting this burden. See Newburg
& Conte, 1 Newburg on Class Actions § 11.42, at 1 l-94 (3d ed. 1993) (citing, inter alia, Jn re

Objection- PHge I
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General 1Votors Corp. EnKine interchange Lilig, 594 F.2d 1106 (7th Cir.), cert. denied, 444 U.S.
870 (1979)). See also Gautreax. v. Pierce, 690 F.2d 616, 630-31 (7th Cir. 1982); Blanchardv.
,t,'dgemark Financial Corp., 175 F.R.D. 293, 300 (N.D. Ill.1997).

The Court, meanwhile, has an independent duty to closely scrutinize class settlements to
safeguard the rights of absent class members. Sec Grunin v. Int'! House of Pancakes, 513 F.2d
114~

123 (8th Cir), cert. denied, 423 U.S. 864 (1975). In A.mchem Products. Inc. v. Windrnr, 117

S. Ct. 2231 ( 1997), the Supreme Court held lhat the rights of absent class members must be "the
dominant concern" of the Court, especially in the settlement context.
Cla5s action settlements require a higher level of scrutiny than ordinary cases because
there always exists a potential conflict of interest between the class and class counsel. Sec Mars

Steel v. Continental Ill. Nat. Bank & Trust, 834 F.2d 677, 681-2 (7th Cir. 1987). Indeed, one of
the key dangers inherent in class action settlements is that class counsel may accept a lower
recovery for the class in exchange for larger attorneys' fees. Sec Richard A. Posner, An Economic
Analysis of Law 570 (4th ed. 1992) ("the absence of a real client impairs the incentive of the

iawyer for the class ... Lthe lawyer] will be tempted to offer to settle with the defendant for a
small judgment and a large legal fee"). Because the risk of collusive settlements is much greater
in class actions than in ordinary litigation, it is "imperative'' that a trial judge conduct a "careful
inquiry" into the fairness of a proposed class settlement. Mars Steel 834 F. 2d 682. "The primary
purpose of a fairness hearing is to protect class members ... whose rights may not have been
given due regard by the riegotiating parties." Ficalora v. /,ockheed Calif Co .. 751 F.2d 995, 996
(91h Cir: 1985).
In Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999), the Supreme Court noted that one
factor counseling against certification of the settlement class was the fact that certain claimants
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"had more valuable claims ... [,] the consequence being a[n]. .. instance of disparate interests." 1d.
at 857. Thus, the Supreme Court held in Ortiz that when class members have claims of varying
strength or merit, it is an abuse of discretion to approve a settlement that treats them all the same.
Id. See also, Paul D. Carrington & Derek P. Apanovitch, The Constitutional Limits of Judicial
Rulemaking: The lllegitimacy of Mass-Tort Settlements Negotialed under federal Rule 23, 39
Ariz. L. Rev. 46 l, 4 71 ( 1997) (''The modification of rights from those that can be enforced at
trial to those that will be measured by weak conjecture [at settlement] effects a transfer of wealth
from class members with clearly meritorious claims to those whose claims are more dubious.
The wealth transfer is most apparent \vhen the court-approved sertlement treats diverse class
me.mbers as if their claims were of equal worth.").
These intra-class allocation concerns are not lessened by the ability of a class member to
opt out of the class. As a practical matter, the opportunity to opt out means little to class
members who, like the Appellants, have small claims that would not be independently viable. In

re Relafen Antitrust Litig., 221

r .R. D. at 286. The opportunity to opt out docs not rescue a

settlement that is otherwise unfair in its allocation.
In this case, some class members' are time barred. The allocation of the settlement is not
fair, reasonable or adequate.

THE ATTORNEYS' FEES REQUESTED DO NOT FOLLOW THE MANDATES
OF THE CLASS ACTION FAIRNESS ACT
At the foe determination stage, "the district judge must protect the class's interest by
acting as a fiduciary for the class." In re Rite Aid Corp. Securities Litigation, 396 F.3d 294, 307
(3d Cir. 2005).
There is a much greater conflict of interest between the members of the class and the
class lawyers than there is between an individual client and his lawyer. The class members are
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interested in relief for the class but the lawyers arc intt::rested in their fees, and the class
members' stakes in the litigation are too small to motivate them to supervise the lawyers in an
effort to make sure that the lawyers will act in their best interests.
Section 1712 of the Class Action Fairness Act provides that '•If a proposed settlement in a class
action provides for a recovery of coupons to a class member, the portion of any attorney's fee
award to class counsel that is attributable to the award of the coupons shall be based on the value
to class members of the coupons that are redeemed."
This coupon settlement provides that upon successful submission of a claim form, class
members will receive a "drink voucher entitling a Southwest Customer to one free drink during a
. Southwest flight.'' The settlement coupon expires one year after issuance. Class counsel's $3
million fee request, however.• treats the settlement coupons as cash without regard for the 1rnmber
of drink coupons that will actually be redeemed. This is a violation of the plain language of the
statute.
Class counsel here argues that the $3 million request is proper because it is 10% of the
$29 million common benefit achieved by the settlement. Southwest, however, is only issuing
coupons to those who successfully substitute a claim form. To redeem the coupon, the claimant
must actually use the settlement coupon on a Southwest flight prior to the one-year expiration
date: In basing the fee request on $29 million in coupons, class counsel assumes both a 100%
claims rate and a I 00% redemption rate of the settlement coupons. Settling parties use coupons
to inflate the apparent value of the proposed settlement by claiming the coupons' nominal value
is the actual value to the class members. See Geoffrey P. Miller & Lori S. Singer, Nonpecuniarv
Class Action Settlements, 60 L & CONTEMP. PROBS. 97, 108 (1997). Class counsel's inflated
valuation of the settlement violates CAF A.
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B.

Class Counsel's Fee Request Is lmpermissibly Disproportionate to Class
Recovery and Renders the Settlement Unfair.

If CAFA's requirement that the attorney-fee award be based on redeemed coupons is
ignored, class counsel would receive 'a disproportionate distribution of the settlement." Jn re

Bluetooth lleadset Prod.Liah. litig., 654 F.Jd 935, 947 (9th Cir. 201 l). In performing the
Bluetooth, disproportionality analysis, courts should compare the fees and the value of the funds
actually available, rather than the amount potentially available. [T]he actual benefit provided to
the class is an important consideration when determining attorneys fees. Baby Prodr;, 708 F.3d
163, 2013 U.S. App. LEXlS 3379, *35,
The other two Bluetooth red flags for unfairness arc also present: a clear-sailing
agreement and reversion to the defendant of unawarded attorneys' fees. 654 F3d at 948-49. The
combination of all three demonstrates the settlement's unfairness: class counsel ha<> negotiated $3
million in cash for itself, segregated from class recovery. lt has negotiated protection from
scrutiny on the fee award from Southwest. And if the fee award is reduced, the excess is returned
to Southwest, rather than the class-even though Southwest was willing to pay the full $3
million to resolve the litigation. The only reason to have a reversion to Southwest instead of the
class is to attempt to protect an excessive fee award from scrutiny, and deter challenges to the fee
award. The $3 million should be considered

pa~

of a constructive common fund, and the fact

that it is shielded from the class is inherently unfair. Id.
The valuation of the coupons at the face value, rather than the redemption value, is
egregious because coupon redemption rates are low: The vast majority of class members will
not make claims on the fund.
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indeed. numerous factors will negatively affect the redemption of the drink coupons here.
The drink coupons one-year expiration date will likely decrease redemption because redemption
rates of coupons decrease as a function of expiration date. The coupons low $5 face value, will
affect redemption as coupons with lower face values are less likely to the redeemed. Finally,
because claimants must purchase an expensive plane ticket in order to use the $5 drink coupon,
redemption will likely be decreased See Synfuel, 463 F.3d at 654 (noting that in-kind/coupon
compensation "requires the claimant to return to the Defendant to do business with bit,
something at least some class members likely would prefer not to do.")
"'Because redemption rates have a direct and potentially devastating impact on the actual
value received by the class, such lack of evidence prevents any reasoned assessment of the
settlements actual value to the class." Sobel, 2011 U.S. Dist. LEXlS 68984, at "'36; Synfael, 463
F.3d at 653-54 (requiring this assessment). For example, assuming a generous 10% claim-andredemption rate of the drink coupons, the amount actually redeemed would be $2,900,000, which
is less than class counsels $3 million fee request. Not only is awarding fees based on redeemed
coupons required by CAf A, it will ensure that a fee award will be appropriately proponionate to
the actual class benefit.

CONCLCSlON
· The Court should deny approval. Even if the Court were to approve the settlement, it
should defer awarding fees until the actual number ofTedeemed coupons is known, and then
scale the Rule 23(h) award to reflect proportionality with the benefit actually realized by the
class.
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CERTIFICATE OF SERVJCE
The undersigned cert[fies Gibson and Cozby filed the foregoing Objection via the ECF
system for the Northern District of nlinois. thus effecting service on all attorneys registered for
electronic filing. Additionally, the following were served via CMRRR:
Hon. Matthew F. Kennelly

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS
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Everett McKinlev Dirksen United States Courthouse
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Chambers 2188 ,
219 South Dearborn Street
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.Aleksandra M.S. Vold

SIPRUT PC

17 North State Street, Suite 1600
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H. Thomas Wells, Jr.

MAYNARD COOPER & GALE, P.C.
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THE AMERICAN MEDICAL ASSOCIATION,
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CERTIFICATE OF SERVICE

Plaintiffs.

- against -

UNITED HEALTHCARE CORPORATION,
et al.

Defendants.
_____________..._.,,_,
____________.,..__x
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UNITED STATES COURT OF APPEALS
for the
SECOND CIRCUIT
·At a stated Tenn of the United States Court of Appeals for the Second Circuit, held at the
Daniel Patrick Moynihan United States Courthouse, 500 Pearl Street, in the City of New York,
on the 28th day of February, two thousand and eleven,

Matthew Crema, Edward F. Mitchell, Jr., Clifford E.,
Michele S. Wilson, individually and on behalf of all
others similarly situated, David Finley, Colleen Finley,
S. Joseph Domina, Theresa Di Camillo, Sandra Taylor,
individually and on behalf of all others similarly
situated, Peter Oborski, Helene Coull, Michael
Grisham, Susie Grisham, Paul Steinberg
Plaintiffs- Appellees,
American Medical Association, Medical Society of the
State ofNew York, M.D. Michael J. Attkiss,
·individually and on behalf of all others similarly
situated, Missouri State Medical Association, M.D.
John Marcum, M.D. William B, Ericson, Jr.,
Plaintiffs - Counter Defendants - Appellees,
Richard Neitzel, Marc Risse, Laura Fortman,
Intervenors - Plaintiffs - Appellees-Cross-Appellants,
Toby Ann Stavisk:y, Cynthia Falk, Mary Gilmartin,
Janet Stravitz, Gail Temple,
Intervenors - Plaintiffs - Appellees,

v.
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Tara Castaldo, Brian Crouch, Steven R Lippy, Richard
Matt, Daniel E. Rocker, Richard D. Wallace, M .. D
Steven Emmet, Jeffrey Sinclair, Anne Cheh-Falb, Mark
Nykaza, David Mikolay,
ADR Providers - Appellants,
Charmain Schuh, Gleith Cozby,
Objectors - Appellants,
Metropolitan Life Insurance Company, United
Healthcare Services, Inc., United Health Group
Incorporated, United Healthcare of the Midwest, Inc.,
United Healthcare Services of Minnesota, Inc., Ingenix,
Inc.,
Defendants - Appellees,
United Healthcare Corporation, United Healthcare
Insurance Company, United Healthcare Insurance
Company of New York, American Airlines,
Incorporated,
Defendants - Counter Claimants - Appellees.

APPEILANT Gleith Cozby has filed a scheduling notification pursuant to the Court's
Local Rule 31.2, setting 03/30/2011 as the brie£'joint appendix filing date.
The scheduling notification hereby is so ordered.

For The Court:
Catherine O'Hagan Wolfe,
Clerk of Court
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MANDATE

1 : OO-cv-2800
Trial Judge: Lawrence M. McKenna

UNITED STATES COURT OF APPEALS
FOR THE
SECOND CIRCUIT

At a stated Term of the United States Court of Appeals for the Second Circuit, held at
the Daniel Patrick Moynihan United States Courthouse, 500 Pearl Street, in the City of New
York, on the 25th day of March, two thousand and eleven,
USDCSDNY
DOCUMENT

ELECTRONICALLY FILED
DOC#:

DATE FILED:JMarch 28, 2011 j
Matthew Crema, Edward F. Mitchell, Jr., Clifford E.,
Michele S. Wilson, individually and on behalf of all
others similarly situated, David Finley, Colleen Finley,
S. Joseph Domina, Theresa DiCamillo, Sandra Taylor,
individually and on behalf of all others similarly situated,
Peter Oborski, Helene Coull, Michael Grisham. Susie
Grisham, Paul Steinberg
Plaintiffs - Appellees,
American Medical Association, Medical Society of the
State of New York, M.D. Michael J. Attkiss,
individually and on behalf of all others similarly situated,
Missouri State Medical Association, M.D. John
Marcum, M.D. William B. Ericson, Jr.,
Plaintiffs - Counter Defendants - Appellees,
Richard Neitzel, Marc Risse, Laura Fortman,
Intervenors-Appellants,
Toby Ann Stavisky, Cynthia Falk, Mary Gilmartin, Janet
Stravitz, Gail Temple,
Intervenors - Plaintiffs - Appellees,

v.

MANDATE ISSUED ON 03/25/2011

ORDER._._._!!!!!!!!!!!!!!!!ll!._1!!11!1!1!!!!!!!!!!1!!!!!!!!!!!!!!!!!!!!911-
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Tara Castaldo, Brian Crouch, Steven R Lippy, Richard
Matt, Daniel E. Rocker, Richard D. Wallace, M .. D
Steven Emmet, Jeffrey Sinclair, Anne Cheh-Falb, Mark
Nykaza, David Mikolay,

ADR Providers - Appellants,

Charmain Schuh, Gleith Cozby,
Objectors - Appellants,
Metropolitan Life Insurance Company, United
Healthcare Services, Inc., United Health Group
Incorporated, United Healthcare of the Midwest, Inc.,
United Healthcare Services of Minnesota, Inc., Ingenix,
Inc.,
Defendants - Appellees,
United Healthcare Corporation, United Healthcare
Insurance Company, United Healthcare Insurance
Company of New York, American Airlines,
Incorporated,
Defendants - Counter Claimants - Appellees.

'the parties in the above-referenced case have filed a stipulation withdrawing this appeal
pursuant to FRAP 42. Each party has submitted a separate electronically signed counterpart
reflecting the negotiated terms of the stipulation.
The stipulations are hereby "So Ordered".

For The Court:
Catherine O'Hagan Wolfe,
Clerk of Court

A Tru~ Copy
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
THE AMERICAN MEDICAL ASSOCIATION
'
et al.,
Plaintiffs,
-against-

Master File Ko.
00 Civ. 2&00 (LMM)(GWG)

UNITED HEALTHCARE CORPORATION,
et al.,
Defendants

DECLARATION OF GLEITH COZBY
BEFORE l\.ffi, the undersigned Notary Public, personally appeared Gleith

Cozby having been sworn, testified and deposed as follows:
My name is Gleith Cozby. I am over the age of 18 and am fully competent
and authorized to make this declaration. The matters stated herein are within my
personal knowledge and are true and correct.

1. I have lived at my current address for less than one year. For a
significant part of the class peri~ I was married to William E.
Baldridge and my name was Gleith Baldridge. We submitted health
claims under those names .
. 2. The assertion that I have asserted no health claims during the class period
is incorrect. For example, my daughter Brooke was born in January of
2005. My treatment for that pregnancy and birth were submitted to one or
more of the defendants.
Declaration ofGleith C0zby

Pagel
=
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3. I have never previously objected to a class action settlement. I am not a
serial objector.
4. I cannot afford to pay a $60,000.00 bond.
- 5. My annual salary is $53,000.00

6. I am a single mother with three minor children.
7. I have approximately $500.00 in a checking or savings account. I do not
have any stockS, bonds or other liquid investments.

8. I rent a home. ·

SUBSCRIBED AND SWORN before me this 3rd day of January, 2011.

NOTARY PUBLIC rii'AND FOR
THE STATE OF TEXAS

Typed Printed Name otNotary Public
My Commission Expires:

3\..:>1\~11

Declaration of Gleith Cozby

ADRIENNE HICKEY

;

Not.ry Public, Sate of Texas ; ,

My Commi!SIOll E)Cjlires

Maren 27, 2011

i·

i·
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IN THE CIRCUIT COURT OF THE 11 TH
JUDICIAL CIRCUIT, IN Ai"\JD FOR
MIAMI-DADE COUNTY, FLORIDA
CASE N0.13-033620 CA 01
LADY J. SUAREZ and GUSTAVO
E. OLIVA,
Plaintiffs,
CLASS REPRESENTATION
COMP.LEX BUSINESS LITIGATION DIV.

¥.

ANHEUSER-BUSCH COMPANIES,

u;.Jc,

Defendant.

OBJECTION OF DENNIS D. GIBSON & GLEITH E. COZBY
TO SETTLEMENT

Dennis Gibson and Gleith Cozby are settlement class members. They have executed and
submitted their claim forms. They purchased Kirin beer during the Class Period. Gibson and
Cozby have not opted out of the settlement. Thus, they have standing to bring this objection.
Gibson and Cozby will not attend the Fairness Hearing.
Plaintiffs' Case

Plaintiffs brought this action against Defendant, on behalf of themselves and all other
persons who, from October 25, 2009 .up to _and including December 17, 2014 (the "Class
Period"), purchased in the United States for consumption and not resale bottles and/or cans of
Kirin Ichiban beer or Kirin Light beer. Plaintiffs have alleged that Anheuser-Busch Companies,
LLC ("A-B") misrepresented to consumers that Kirin Ichiban and Kirin Light beers are brewed
in and imported from Japan. Plaintiffs allege that these beers are in fact domestically brewed but
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priced as a premium imported beer. Plaintiffs maintain that Defendant's actions constitute
violations of Florida's Deceptive and Unfair Trade Practices Act, Fla. Stat.§§ 501.201-501.2101.
Plaintiffs claim that Defendant was unjustly enriched by said conduct.

Class Certification Issues
The proposed classes are overbroad. The desire to resolve a case by settlement cannot
overcome the predominance requirement. A settlement also does not relieve a district court of
its duty to perform a robust analysis of the plaintiffs' predominance showing. In re Grand
Theft Auto Video Game Consumer Litigation, 251 F.R.D. 139, 156 (S.D.N.Y. 2008).
It is correct that, when confronted with a request for settlement only certification, a

district court need not inquire whether a case, if tried, would present intractable management
problems, for the proposal is that there would be no trial. Amchem Prods. Inc. v. Windsor, 521
U.S. 591, 620 (1997). The manageability problems that a plaintiff typically faces in a multi-

state class are providing jury. instructions capable of being understood by a jury and a trial plan
that adequately sets forth how the trial will proceed. In re Prempro Products Liability Litigation,
230 F.R.D: 555, 568 (E.D. Ark. 2005). Objectors do not challenge the class certification at issue

on appeal based on management issues. There are no management issues in this objection.
With the exception of manageability issues, the certification standards are the same for
a settlement ~lass as if the court were certifying the class for litigation because, under
· Amchem, manageability is the only aspect of class certification that is different in any other.
way from certifying a litigation class. Amchem, 521 U.S. at 620.

Predominance measures whether the class is sufficiently cohesive to warrant certification.
Id. at 623. In determining whether class or individual issues predominate in a putative class
action suit, a court must take into account the claims, defenses, relevant facts, and applicable
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substantive law. Klay v. Humana, 382 F.3d 1241, 1254 (1 1th Cir. 2004) (emphasis added)
(citing Castano v. American Tobacco Co., 84 F.3d 734, 744 (5th Cir. 1996)).

Plaintiffs' Motion ForPreliminarv Approval
Plaintiffs' class certification analysis regarding predominance is as follows:
The predominant issues raised by Plaintiffs and the Class,.
all susceptible to common proof, include the allegedly deceptive
A-B conduct in labeling, packaging, and marketing Kirin Beer as a
· Japanese imported beer; and A-B's monetary gains as a direct
result of that deception. Moreover, courts have certified claim
under FDUTPA, holding that individual proof of reliance is not
required in class actions under FDUTPA. See, e.g, Turner
Greenberg Assocs. v. Pathman, 885 So. 2d 1004 (Fla. 4th DCA
2004) ("[A] demonstration of reliance by an individual consumer
is not necessary in the context of FDUTP A."); Fitzpatrick v.
General Mills, Inc., 263 F.R.D. 687, 693 (S.D. Fla. 2010) (under
FDUTP A, a plaintiff "may rely on any evidence concerning that
message, including advertisements to which he or she was not
personally exposed.") see also Nelson v. Mead Johnson Nutrition
Co., 270 F.R.D. 689, 692 & n.2 (S.D. Fla. 2010) (noting that
deceptive marketing may injure consumers even without individual
reliance upon misrepresentations); Roggenbuck Trust v. Dev. Res.
Group, LLC, 505 F. App'.x 857, 862 (11th Cir. 2013) ("a plaintiff
need not prove [actual] reliance on the allegedly false statement to
recover damages under FDUPTA, but rather a plaintiff must
simply prove that an objective reasonable person would have been
deceived.") (alteration in original); State Office of the Attorney
Gen., Dep 't of Legal Affairs v. Commerce Commercial Leasing,
LLC, 946 So. 24 1253, 1258 (1st DCA 2007) ('A deceptive or
unfair trade practice constitutes a somewhat unique tortious act
because, although it is similar to a claim of fraud, it is different in
that, unlike fraud, a party asserting a deceptive trade practice claim
need not show actual reliance on the representation or omission at
issue,"); Latman v. Costa Cruise Lines, N. V., 758 So. 2d 699, 703
(Fla. 3d DCA 2000) (hoiding that consumers could recover for
false port charges even where "the consumers paid no attention to
the sales tax amount").
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The FDUPTA Does Not Apply To Most Class Members
A-Bis headquartered in Missouri. Kirin beer is brewed in Los Angeles, California and
Williamsburg, Virginia. Consumers who purchased Kirin in a state other than Florida would not
be governed by the FDUPTA. Montgomery v. New Piper Aircraft, Inc. 209 F.R.D. 221 (S.D. FL
2001).

There Is No Predominance For A National Class
In re Sears, Roebuck & Co., Tools Mktg. and Sales Pratices Litig., 2007 U.S. Dist.

LEXIS 89349, 2007 WL 4287511 *9 (N.D. Ill. 2007) is a virtual mirror of this case and shows
why class certification of a national class is not appropriate for this case. In Sears, the
Defendant sold a line of tools under its proprietary 11 Craftsman" brand and promoted the brand as
being made in the United States. Sears also advertised Craftsman tools as being of higher quality
because they were made in America by "American workers." Id. at *3.
Plaintiffs alleged that Sears's ''Made in USA" claim was deceptive because many, if not
most, Craftsman tools were foreign-made or contained significant foreign components. Id. at *34. Plaintiffs contended that Sears violated Federal Trade Commission ("FTC") guidelines, which
provide that "manufacturers and marketers should not indicate, either expressly or implicitly, that
a whole product line is of U.S. origin when only some products in the product line are made in
the U.S. according to the 'all or virtually all' standard." Id. at *4. In plaintiffs' view, Sears
·exploited consumers' patriotism and desir~ to buy domestically-produced goods and to support.
American workers and the American economy. The "Made in USA" claim enabled Sears to sell
Craftsman tools at inflated prices. Id.
The Plaintiff sought to certify a nationwide class. Id. at *8. The Court denied the motion,
finding that a serious problem with plaintiffs' class definition was its overbreadth. Id. at *13.
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The district court noted that the Seventh Circuit held that a proposed [* 14J class was not
sufficiently identifiable or definite. Id. at *14, citing Oshana v. Coca-Cola Co., 472 F.3d 506,
514-15 (7th Cir. 2006). In Oshana, the Plaintiff complained that the Coca-Cola Company
("Coke") deceived consumers of Diet Coke in Illinois by failing to disclose that fountain Diet
Coke and bottled Diet Coke were not the same product. Id. at 509. Like the Sears plaintiffs,
Oshana asserted claims for unjust enrichment and statutory consumer fraud. The Seventh Circuit
observed that both of these claims required proof that the plaintiff was deceived in some manner.
Id. at 513-15. The proposed class was defined as "[a]ll individuals who purchased for
consumption and not resale fountain Diet Coke in Illinois from March 12, 1999 through the date
of entry

~fan

order certifying the class." Id. at 510. The district court determined, and the

Seventh Circuit agreed, that the class definition was improper because membership in the
proposed class required only the purchase of a fountain Diet Coke during a certain period of
time, explaining as follows:
Such a class could include millions who were not deceived and
thus have no grievance under the [Illinois Consumer Fraud and
Deceptive Practices Act]. Some people may have bought fountain
Diet Coke because it contained saccharin, and some people may
have bought fountain Diet Coke even though it had saccharin.
Countless members of Oshana's putative class could not show any
damage, let alone damage proximately caused by Coke's alleged
deception.

Id. at 514.
The Court in Sears noted that the putative class would include people who (1) bought
Craftsman tools but never saw ·any Craftsman advertising; (2) bought Craftsman tools but never
saw advertising representing that the tools were made in the United States; and (3) bought
Craftsman tools with the knowledge that those tools were not made in the United States. Sears,
2007 U.S. Dist. LEXIS 89349 at *15. The court found that none of those class members could
prove deception. Id at * 16. The Court noted that this deficiency doomed class certification. Id.
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The Sears Court also discussed plaintiffs' unjust enrichment claims. The Plaintiffs
contended that the elements of unjust enrichment "focus entirely upon Defendant's uniform
scheme of misleading conduct relating to the origin of its Craftsman products." Id at *26. In
plaintiffs' view, they were required to show merely that they conferred a benefit on Sears, Sears
knew of the benefit, and Sears unjustly retained the benefit. Based on this analysis, plaintiffs
argued that they would prove unjust enrichment with common evidence because they simply
have to show Sears's knowledge and conduct, which was the same evidence for all class
members, and that plaintiffs purchased Craftsman products that were not all or virtually all made
in the United States, "which permitted Defendant to garner unjust profits." Id. Plaintiffs
maintained that "Sears knew of the benefit conferred upon it by~laintiffs and other consumers
through the premium prices Plaintiffs and other consumers paid for Sears' Craftsman products
due to Sears' marketing and advertising that all Craftsman products are made in the USA." Id.
The Sears court provided that "in spite of the Seventh Circuit's statement in Oshana that
deception must be proven where it is the basis for an unjust enrichment claim, see 472 F.3d at
515, and in spite of the previous ruling that at least under Illinois law the unjust enrichment
claims require proof of fraud, see In re Sears, Roebuck & Co. Tools Marketing & Sales Practices
Litigation, Nos, 05 C 4742, 05 C 2623, 2006 U.S. Dist. LEXIS 92169, 2006 WL 3754823, at *4

(N.D. III. Dec. 18, 2006), plaintiffs persist in arguing that their unjust enrichment claims do not
require proof of_ deception. Plaintiffs cite no case law in support of their position, and it is
rejected." Id. at*26-27.
The Sears court provided Plaintiffs' unjust enrichment claim was based on wrongful
conduct--fraud. Generally speaking, then, plaintiffs woul~ have to demonstrate that they were
deceived by Sears's advertising and marketing; that as a result, they conferred a benefit on Sears;
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and that it would be unjust for Sears to retain that benefit. Id. at *27-28. Thus, each plaintiff
was exposed to a different representation or mix of representations. Moreover, plaintiffs will
have to demonstrate causation--a link between the alleged deception and the emichment.
Plaintiffs argue that they will rely on proof that class members paid a premium for Craftsman
products as a result of the deception, evidently trying to avoid the complication that proving each
class member's motivation for buying Craftsman products would be highly individualized. But
regardless of what prices were paid, it would be necessary to show that each class member
purchased the tool and paid the price as a result of defendant's deception. Id. at *28.
The Court found that proof of unjust emichment involved individualized issues of
deception. and causation and that these issues outweighed any common issues. Id. at *31. For
similar reasons, a nationwide class is not appropriate in this case.
Analyzing variations among the applicable state law standards is an essential element of
the predominance inquiry. See, e.g., In re American Medical Systems, Inc., 75 F.3d 1069. 1085
(6th Cir. 1996); Walsh v. Ford Motor Co., 807 F.2d 1000, 1017 (D.C. Cir. 1986). In this case, the
differences in state law are not minor; they are material. variances exist in state common laws
of unjust enrichment. The actual definition of 'unjust enrichment varies from state to state. Some
states do not specify the misconduct necessary to proceed, while others require that the
misconduct include dishonesty or fraud. Other states only allow a claim of unjust emichment
when no adequate legal remedy exists. Many states, but not all, permit an equitable defense of
unclean hands. Those states that permit a defense of unclean hands vary significantly in the
requirements necessary to establish the defense. Clay v. American Tobacco Co., 188 F.R.D. 483,
501 (S.D. Ill. 1999). Moreover, consumers who continued to purchase Kirin after knowing that
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Kirin was brewed in the U.S. do not have an unjust emichment claim. Vaccariello v. Xlvf
Satellite Radio, Inc., 295 F.R.D. 62, 75 (S.D.N.Y. 2011).
Fraud claims are particularly unsuitable for class certification. The Supreme Court of
Illinois applying Illinois law ruled in Price v. Philip Morris, Inc., 848 N.E.2d 1 (In. 2005), that
each member of the class must prove that he or she was deceived: "[T] meet the causation
element of a Consumer Fraud Act claim, the members of the class must have actually been
deceived in some manner by the defendant's alleged misrepresentations of fact." Id. at 52. In this
case, there is no showing that all class members saw, heard, or read any of the Defendants'
advertisements, let alone were deceived by them. Decisions i:D: which courts have refused to
certify similar claims for class treatment are commonplace. See Thorogood v. Sears Roebuck &

Co., 547 F.3d 742, 747-48 (7th Cir. 2008) (predominance necessary to certify class action did not
exist for sales of clothes dryer allegedly deceptively labeled and advertised as containing
stainless steel drum and "resists rust" in violation of states' consumer protection laws); In re
Light Cigarettes Marketing Sales Practices Litig., 2010 WL 4901785, at *13 (D. Me. 2010)
(whether a class member was damaged because of the defendants' false advertising was an
individualized inquiry that could not be proved on a classwide basis); Benedict v. Altria Group,
Inc., 241 F.RD. 668, 679 (D. Ran. 2007) (under the Kansas Consumer Protection Act, plaintiff
must show reliance by each class member to prevail). A nationwide class cannot be properly
certified in this case.
Attorneys' -Fees
Where, as here, a class action has been certified specifically for the purpose of settlement,
"the districtjudge has a heavy duty to ensure that any settlement is 'fair, reasonable, and
adequate' and that the fee awarded plaintiffs' counsel is entirely appropriate." Piambino v.
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Bailey, 757 F .2d 1112, 1138 (11th Cir. 1985). That scrutiny includes determining what is real
value and what is illusion created to mask the relative payment of the class counsel as compared
to the amount of money actually received by the class members. Feder v. Frank (In re HP Inkjet
Printer Litig.), 716 F.3d 1173, 1179 (9 1h Cir. 2013).
The settling parties have designed a claims-made settlement which requires class
members to submit claim forms in order to receive settlement payments.
Claims rates in claims-made consumer settlements are extremely low. Hypothetical
benefits are not actual class benefits, and a settlement should be valued by the amount the class
actually receives. Notes of Advisory Committee on 2003 Amendments to Rule 23 ("it may be
appropriate to defer some portion of the fee award until actual payouts to class members are
known" (emphasis added)); Id. (' 1fundarnental focus is the result actually achieved for class
members" (emphasis added); Id. (citing 15 U.S.C. §§ 77z-l(a)(6); 78u-4(a)(6) (fee award should
not exceed a "reasonable percentage of the amount of any damages and prejudgment interest
actually pai~ to the class" (emphasis added))). Federal Judicial Center, Manual for Complex
Litigation (Fourth) § 21.71 (2004) ("In cases involving a claims procedure... , the court should not
base the attorney fee award on the amount of money set aside to satisfy potential claims. Rather,
the fee awards should be based only on the benefits actually delivered."); cf. Dennis v. Kellogg
Co., 697 F.3d 858, 868 (9th Cir. 2012) (chronicling problem of "fictitious 11 fund valuations that
"serve only the 'self-interests' of the attorneys and the parties, and not the class.").
In Eubank v. Pella Corp, 753 F.3d 718 (ih Cir. 2014), on the basis of an expert report
calculating the hypothetical maximum number of claims that could be made, the district court
found that the settlement relief was worth $90 million, and concluded that the settlement and its
$11 million attorney award was thus fair. Id. at 723. But Eubank criticized the district court for
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failing to look at the number of claims that would actually be made and succeed: "without such
an estimate no responsible prediction of the value of the settlement to the members of the class
could be made." Id.
In the Third Circuit's Baby Products, the parties created a $35.5 million settlement fund
where the attorneys collected $14 million for themselves. 708 F.3d at 169. The Third Circuit
reversed: the district court failed to meet its affirmative obligation to consider the class's actual
recovery, and the appeals court's own questioning revealed the class received less than $3
million. Id. at 170, 174. "[I]f the parties have not on their own initiative supplied the information
·needed to make the necessary findings, the court should affirmatively seek out such
information." Id. at 174. The failure to do so meant that the district court had failed to consider
whether class counsel had "adequately prioritize[d] direct recovery," requiring reversal of
settlement approval and the accompanying attorney award. Id. at 178.
Based on the low value relief available, the claims rate may be very low. See Spillman
v. RPM Pizza, LLC., No 10-349-BAJ-SCR, 2013 U.S. Dist. LEXIS 72947. At *8 (M.D. La May
23, 2013) (.27% claims rate for $15 max claim); Lagarde v. Support.com, Inc., No. 12-0609 JSC,
2013 U.S. Dist. LEXIS 67875 at *7 (N.D.Cal. May 13, 2013) (claims rate); Livingsocial, 2013
U.S. Dist. LEXIS 40059, at *52 (.25% claims rate); see also Sullivan v. DB lnvs., Inc. 667 F.3d
273, 329 n.60 (3d Cir. 201 l)(en banc)(noting evidence that "consumer claim filing rates rarely
exceed seven percent, even with the most extensive notice campaigns.")
The proper evaluation of the settlement is what the class actually receives. See Notes of
Advisory Committee on 2003 Amendments to Rule 23 ("it may be appropriate to defer some
portion of the fee award until actual payouts to class members are known" (emphasis added)); Id
("fundamental focus is the result actually achieved for class members" (emphasis added); Id.
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(citing 15 U.S.C. § 77z-l(a)(6); 78u-4(a)(6) (fee award should not exceed a "reasonable
percentage of the amount of any damages and prejudgment interest actually paid to the class"
(emphasis added))). See also AL! Principles§ 3.13; Federal Judicial Center, Manual for Complex
Litigation (Fourth) 21.71(2004) ("the fee awards should be based only on the benefits actually
delivered."). "[N]umerous courts have concluded that the amount of the benefit conferred
logically is the appropriate benchmark against which a reasonable common fund fee charge
should be assessed." Jn re Prudential Ins. Co. America Sales Practices Litig., 148 F.3d 283, 338
(3d Cir. 1998). The "key consideration in determining a fee award is reasonableness in light of
the ben~fit actually achieved" HP Inkjet, 716 F.3d at 1177 (9th Cir. 2013) (emphasis added)
. (internal cit<'!tion and quotation omitted). "[T]]he actual benefit provided to the class is an
important consideration when determining attorneys' fees." In re Baby Products Antitrust.

Litig., 708 F.3d 163, 179 n.13 (3d Cir. 2013); Bluetooth, 654 F.3d 3d at 943 (reversing and
remanding after district court failed to make comparison between attorney award and value of
settlement benefit to class); cf Dennis, 697, F.3d at 868 (instructing that settlement valuation
"must be examined with great care to eliminate the possibility that it serves only the 'self
interests' of the attorneys and the parties, and not the class by assigning a dollar number to the
fund that is fictitious").
The settlement also provides prospective injunctive relief. The calculation of attorneys'
fees based upon a percentage of the settlement including value placed on pros?ective relief is
erroneous.
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CONCLUSION
Dennis D. Gibson and Gleith E. Cozby respectfully request that this settlement class not
be certified and the attorneys' fees be a reasonable percentage in proportion to the amount
actually distributed to the class.

Dennis D. Gibson
4925 Greenville, Suite 200
Dallas, Texas 75206
(214) 292-6627

Gleith E. Cozby
7402 Marquette
Dallas, Texas 75225
(214) 577-5436
A true copy of the foregoing has been served via Federal Express and CMRRR on March 25,
2015.
Clerk of the CoUrt
Eleventh Judicial Circuit Court
73 W. Flagler Street, Suite 242
Miami, Florida 33130
Thomas A. Tucker _Ronzetti, Esq.
KOZYAK, TROPIN & THROCKMORTON, LLP
2525 Ponce de Leon Blvd., 9th Floor
Coral Gables, Fl. 33134
Stanley H .. W akshlag
KENNY NACHW ALTER, P.A.
201 South Biscayne Blvd., Suite 1100
Miami, Florida 33131-4327
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Ms. Gleith E. Cozby
7402 Marquette St.
Dallas, TX 75225-4519
Re:

Robert Kolinek v. Walgreen Co., Case No. 1:13-cv-04806
N.D. Illinois: Fee Agreement

Dear Ms. Cozby:
This letter (hereinafter "Agreement") sets forth the terms on which Plews
Shadley Racher & Braun LLP ("PSRB") is willing to represent you with respect to
your interests in the above-referenced class action litigation pending in the
Northern District of Illinois (the "Matter"). If you agree to these terms, please sign
the signature page below and return an original to me, keeping a copy for your
records. Unless otherwise agreed to in writing by us, the following terms shall
control our relationship.
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Gleith Cozby
August 19, 2015
Page 2of3

Performance of Services
I will be primarily responsible for managing the engagement. My partner
George Plews and associate Justin Allen will be assisting in the representation. In
order to utilize appropriate expertise, we may from time to time assign certain tasks
to other persons, including paralegals, employed or engaged by PSRB.

Fee Arrangement
PSRB agrees to provide its legal services on a contingency fee basis. You will
have no obligation to pay PSRB for any of its professional services unless there is a
recovery. In the event of a recovery, you will pay PSRB 33.33% of any and all
amounts recovered up through the district court's decision on the class action
settlement. In the event there is an appeal taken of the district court's decision, you
will pay PSRB 35% of any and all amounts recovered. "Amounts recovered" shall
mean the total of all sums actually collected on account of a judgment or by way or
compromise or settlement, including sums attributable to interest, punitive
damages, or attorneys' fees.
PSRB will make all payments for expenses attributable to the Matter,
including but not limited to: photocopying, postage, filing fees, facsimile charges,
mileage, and research expenses. These expenses will be reimbursable to PSRB in
the event of a recovery. Expenses paid or advanced by PSRB shall be reimbursed
first out of any recovery, and the percentage divisions set forth above shall be
applied to the remaining net amount.

Other Terms
You have received a copy of this Agreement, have read it, and agree to its
terms and conditions. You agree that PSRB has made no promises or guarantees
regarding the outcome of the ·Matter. You further agree that there are no other
written or oral agreements governing the relationship between you and PSRB. This
Agreement shall be governed and interpreted in accordance with the laws of the
State of Indiana. If you so desire you are welcome to review this fee agreement with
another lawyer of your choosing to have this agreement independently reviewed.
You may terminate our representation at any time. Meanwhile, PSRB may
withdraw from representation under several circumstances.
For instance, the
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Gleith Cozby
August 19, 2015
Page 3of3
Rules of Professional Conduct allow us to seek withdrawal from representation
where we discover that a client seeks our assistance to engage in criminal or
fraudulent conduct, where continued representation of the client will result in
violation of the Rules, where the client insists on pursuing an objective that we
consider repugnant or imprudent, where the client fails substantially to fulfill an
obligation to the lawyer, or where other good cause for withdrawal exists. At the
time of this Agreement, we are not aware of a conflict of interest regarding this
matter with clients of PSRB. In the event we become aware of a conflict of interest,
we will notify you and may withdraw our representation of you.
We sincerely appreciate being asked to represent you. We will strive to
obtain the best possible result in this Matter in a timely, cost-effective manner. In
the meantime, please do not hesitate to contact me if you have any questions
regarding our representation. We look forward to working with you.
Very truly yours,
Isl Christopher J. Braun

ACKNOWLEDGED AND AGREED:

DATE
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Gleith Cozby
From:
Sent:

Rendee Bullard <Rendee@ipnav.com>
Thursday, July 02, 2015 6:12 PM
Gleith Cozby
RE: Filed the walgreens claim for mom too

To:

Subject:

XO

Let me know what we are doing for Nuggets bday!

Xx
R.

Rendee Bullard I EVA to Erich Spangenberg
Office: 214-438-0755 I Cell: 214-846-7147 I Fax: 866.473.9855

I Email: rendee@ipnav.com

From: Gleith Cozby [mailto:GCozby@lawgibson.com]
Sent: Thursday, July 02, 2015 5:58 PM
To: Rendee Bullard
Cc: gleithcozby@yahoo.com
Subject: Re: Filed the walgreens claim for mom too
Got it!
Sent from my iPhone
On Jul 2, 2015, at 5:55 PM, Rendee Bullard <Rendee@ipnav.com> wrote:

Your Claim Number is 600029885801. Please retain this number for your records.
Print

Case Code:
WTT
Date:

Jul2,2015

CLAIMANT INFORMATION
SHARQN. ,HUGHES
615 CHURCH ST
SULPHUR SPRINGS, TX 75482
Contact phone number:

(214) 683-3334
Email Address:

skbullard@yahoo.com

Cellular Telephone Number at which you received Prerecorded Prescription

1
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION

Robert Kolinek, Individually and on
behalf of a class of similarly situated
individuals,
Plaintiff,

vs.
Walgreen Co., an Illinois corporation,

§
§
§
§
§
§
§
§
§

Case No. 1:13-cv-04806
Honorable Matthew F. Kennelly

RESPONSES AND OBJECTIONS TO
CLASS COUNSEL'S SUBPOENA AND RIDER TO SHARON HUGHES

Pursuant to Rule 45 of the Federal Rules of Civil Procedure and the Court's August 12,
2015 Order, Sharon Hughes ("Hughes"), by counsel, hereby makes the following responses and
objections to Plaintiff Robert Kolinek's ("Kolinek") Subpoena To Testify At a Deposition and
the Subpoena Rider to Sharon Hughes.
General Objections

1.

Hughes objects to the instructions and definitions to the extent ·they seek

information protected by the attorney-client privilege, the work-product doctrine, or any other
applicable privilege or immunity prohibiting or exempting disclosure of the information.
Hughes claims privilege with respect to all such documents and information.
2.

Hughes objects to the instructions and definitions to the extent they impose

burdens or obligations greater than those required by the Federal Rules of Civil Procedure.
3.

Hughes objects to the instructions and definitions to the extent they seek

information that is not within Hughes's custody and/or control or which is at least equally
available to Kolinek.
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4.

Each response to Kolinek's request for production is subject to these general

objections, all of which are expressly preserved and not waived. Hughes's responses are framed on
the basis of these objections.
5.

Hughes objects to each request for production to the extent that it seeks information

not relevant to the facts of this case, information not reasonably calculated to lead to the discovery
of admissible evidence, privileged information, materials prepared in anticipation of litigation, or
information otherwise outside the scope and limits of discovery.
6.

Hughes bases her responses to Kolinek's request for production on the assumption

that Kolinek does not intend to seek information protected by the attorney-client privilege, the
work-product rule, or other applicable privileges or limitations. To the extent that Kolinek requests
such information, Hughes objects and claims the privileges and protection specified above to the
fullest extent provided by law.
7.

Hughes objects to each request for production to the extent that it contains certain

terms that are vague, ambiguous, unspecific, and/or call for the production of such a great quantity
of materials as to being impractical, unduly burdensome and oppressive.
8.

Hughes objects to each request to the extent it is compound.

9.

Hughes objects to each request to the extent it is duplicative of other requests.

10.

Discovery is continuing in this case. Consequently, Hughes expressly reserves the

right to amend, alter, or supplement her responses as information and documents are discovered.

Responses and Objections
1.

Any client retainer agreements between Plews Shadley Racher & Braun, LLP and

YOU that RELATE TO this ACTION.
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RESPONSE:

Objection.

This request seeks documents which are not reasonably

calculated to lead to the discovery of admissible evidence and seeks information and documents
that are irrelevant to the issues in this case. Further, this request seeks documents which are
confidential or protected by attorney-client privilege. Subject to, limited by and without waiving
her general and specific objections, Hughes responds that no such documents are in her
possession or control.
2.

Any client retainer agreements between Plews Shadley Racher & Braun, LLP and

YOU that RELATE TO any other class, derivative, or private attorney general action (whether or
not certified as such), in any court or arbitration organization, in which YOU acted as an objector
to a proposed settlement agreement.
RESPONSE:

Objection.

This request seeks documents which are not reasonably

calculated to lead to the discovery of admissible evidence and seeks information and documents
that are irrelevant to the issues in this case. Further, this request seeks documents which are
confidential or protected by attorney-client privilege. Subject to, limited by and without waiving
her general and specific objections, Hughes responds that no such documents are in her
possession or control.
3.

All phone records or other DOCUMENTS that RELATE TO any telephone calls

at issue in this ACTION received by YOU from or on behalf of the Defendant Walgreens Co.
RESPONSE:

Obj~ction.

This request calls for documents which are a part of public

record or are equally available to Class Counsel. Subject to, limited by and without waiving her
general and specific objections, Hughes responds that no such documents are in her possession
or control.
4.

All non-privileged DOCUMENTS that support YOUR objection in this ACTION.
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RESPONSE: Objection. This request calls for documents which are a part of public

record or are equally available to Class Counsel. Subject to, limited by and without waiving her
general and specific objections, Hughes responds that no such documents are in her possession
or control.
5.

All non-privileged DOCUMENTS, including all correspondence, between YOU

and any person other than YOUR attorneys at Plews Shadley Racher & Braun, LLP that
RELATE TO this ACTION.
RESPONSE:

Objection.

This request seeks documents which are not reasonably

calculated to lead to the discovery of admissible evidence. Further, this request seeks documents
which are confidential or protected by attorney-client privilege.

Subject to, limited by and

without waiving her general and specific objections, Hughes responds that no such documents
are in her possession or control.
6.

All DOCUMENTS, including all correspondence, between YOU and Gleith

Cozby, Rendee Bullard, and Christinna Oldham that RELATE TO YOUR objection in this
ACTION.
RESPONSE:

Objection.

This request seeks documents which are confidential or

protected by the attorney-client privilege. Subject to, limited by and without waiving her general
and specific objections, Hughes responds that no such documents are in her possession or
control.
7.

All DOCUMENTs, including without limitation pleadings, motions, briefs,

memoranda, declarations, affidavits, and orders filed by YOU or on YOUR behalf in any class,
derivative, or private attorney general action (whether or not certified as such), in any court or
arbitration organization, in which YOU acted as an objector to a proposed settlement agreement.
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RESPONSE:

Objection.

This request seeks documents which are not reasonably

calculated to lead to the discovery of admissible evidence. Further, this request seeks documents
which are confidential or protected by attorney-client privilege. In addition, this request calls for
documents which are a part of public record or are equally available to Class Counsel. Subject
to, limited by and without waiving her general and specific objections, Hughes responds that no
such documents are in her possession or control.
8.

All DOCUMENTS, including without limitation correspondence, notes of

telephone conversations, telephone bills, and electronic mail, that evidence, refer, or RELATE
TO any communications between YOU and YOUR attorneys at Plews Shadley Racher & Braun,
LLP, that RELATE TO the subject matter of this ACTION that occurred before the existence of
YOUR attorney-client relationship with the attorneys at Plews Shadley Racher & Braun, LLP.
RESPONSE:

Objection.

This request seeks documents which are not reasonably

calculated to lead to the discovery of admissible evidence. Further, this request seeks documents
which are confidential or protected by attorney-client privilege.

Subject to, limited by and

without waiving her general and specific objections, Hughes responds that no such documents
are in her possession or control.
Dated this 19th day of August, 2015.
/s/ Arthur J. Howe
Howe Law LLC
155 N. Wacker Dr.
Suite 450
Chicago, IL 60606-1750
Tel: (312) 600-8336
Fax: (312) 465-1395
howe@howe-llc.com
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ls/Christopher J. Braun
Christopher J. Braun
IN Bar ID No. 19930-49
Justin A. Allen
IN Bar ID No. 31204-49
Plews Shadley Racher & Braun LLP
1346 N. Delaware St.
Indianapolis, IN 46202-2415
Tel: 317-637-0700
Fax: 317-631-0781
cbraun@psrb.com
jallen@psrb.com
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UNITED STATES DISTRICT COURT
DISTRICT COURT OF MASSACHUSETTS
CIVIL ACTION NO. 09-12146-GAO
TIMOTHY W. HILL, et al.,
Plaintiffs,
v.
STATE STREET CORPORATION, et al.,
Defendants.

OPINION AND ORDER
April 16, 2015
O’TOOLE, D.J.
Following two objectors’ notice of appeal in this securities class action, the lead plaintiffs
have moved for an appeal bond under Rule 7 of the Federal Rules of Appellate Procedure.
I.

Procedural History
This action had been referred to a magistrate judge for matters relating to settlement, and

the magistrate judge entered preliminary approval of the settlement on July 21, 2014. The
settlement hearing originally was scheduled for October 27, 2014, with objections due on
October 6, 2014. Beginning August 18, 2014, notice packets were distributed to class members.
On September 3, 2014, the parties filed an assented-to motion to reschedule the fairness hearing
to November 20, 2014 to allow for sufficient time between service of the notice and the hearing
as required under the Class Action Fairness Act.
Through counsel, Nita and Charles Franz filed objections, a request for a continuation of
the fairness hearing, and a request to be heard at the hearing on November 4, 2014. The Franzes’
notice packets were mailed on October 1 and 2, 2014, and they argued, among other things, that
the late notice did not satisfy due process requirements. The magistrate judge granted the
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Franzes’ request to the extent that their counsel was given permission to appear and be heard at
the hearing by telephone, although in the event counsel did not participate but rather stated that
the Franzes rested upon their written objections. There were no other objectors. The magistrate
judge entered a Report and Recommendation (“R&R”) on November 26, 2014 in which she
determined that the Franzes’ objections were without merit and recommended that the Court
approve the final settlement and award of attorneys’ fees. The Franzes filed objections to the
R&R, but the Court overruled those objections and adopted the R&R in full.
The Franzes subsequently filed a notice of appeal of the Court’s decision. The lead
plaintiffs argue that the appeal is without merit and have moved to require an appeal bond of
$75,300.
II.

Discussion
A.

Frivolous Arguments

Under Rule 7, “[i]n a civil case, the district court may require an appellant to file a bond
or provide other security in any form and amount necessary to ensure payments of cost on
appeal.” The lead plaintiffs argue that a bond is appropriate here because the appeal is without
merit, and the additional fees and expenses incurred in litigating the appeal successfully would
reduce proceeds available for distribution to the class.
I agree. A district court may require that an appellant post a bond where an “appeal might
be frivolous.” Sckolnick v. Harlow, 820 F.2d 13, 15 (1st Cir. 1987); accord In re Pharm. Indus.
Average Wholesale Price Litig., 520 F. Supp. 2d. 274, 278 (D. Mass. 2007) (finding that bond is
appropriate where an appellant’s “one-sentence written objection was inadequate to preserve her
objection on appeal”); Barnes v. Fleetboston Fin. Corp., No. 01-cv-10395-NG, 2006 WL
6916834, at *2 (D. Mass. Aug. 22, 2006) (finding that bond was appropriate where appellants’

2
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arguments had no basis in case law or statute). The arguments raised in the Franzes’ objections,
which I expect they also will raise on appeal, were frivolous. For example, the Franzes
contended that the content of the notice was insufficient as it did not contain the exact settlement
amount or further costs to be incurred. However, the Franzes pointed to no case law in support of
their argument, and for good reason: the notice fully comported with the notice requirements
enumerated in Rule 23(c)(2) of the Federal Rules of Civil Procedure and the Private Securities
Litigation Act, 15 U.S.C. §§ 77z-1(a)(7), 78u-4(a)(7).
Similarly, the Franzes argued that the timing of the notice was inadequate as many
members of the class did not receive notice until after the deadline for filing objections to the
proposed settlement had passed. Both the R&R and this Court’s Order Adopting the R&R
dismissed that argument. As I explained,
Where a security is held in street name – as the Franz shares were held – notice of a class
action settlement is commonly sent directly to the nominee brokerage firm, which is then
charged with forwarding notice to the beneficial owners. See, e.g., Fidel v. Farley, 534
F.3d 508, 511 (6th Cir. 2008); DeJulius v. New Eng. Health Care Employees Pension
Fund, 429 F.3d 935, 940 (10th Cir. 2005); Silber v. Mabon, 18 F.3d 1449, 1452 (9th Cir.
1994). Such notice distributions may satisfy the requirements of due process even where
the firm fails to send timely notice to all beneficial holders. See Fidel, 534 F.3d at 514
(finding that district court did not err in approving settlement where approximately 20%
of class members did not receive timely notice); Silber, 18 F.3d at 1452, 1454 (affirming
approval of notice scheme where nominee forwarded a portion of the settlement notices
after the opt-out deadline).
(Order Adopting R&R at 2 (dkt. no. 516).) The Franzes are correct that the First Circuit has not
squarely addressed whether notice schemes in securities class actions satisfy due process where
members of the class hold a security in street name and do not receive timely notice from the
custodian. But the First Circuit has held that it need not be shown that each member of the class
received actual notice so long as the notice “is reasonably calculated to reach the absent class
members.” Reppert v. Marvin Lumber & Cedar Co., Inc., 359 F.3d 53, 56 (1st Cir. 2004)
(internal quotation marks and citation omitted). The notice scheme employed in this case, where
3
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98.5% of the class received notice over a month before the final approval hearing, should satisfy
that standard.
Further, Cain’s status as a serial objector supports the conclusion that a bond is
appropriate here. As the lead plaintiffs observe, Cain recycles many of his arguments across
various class actions. See, e.g., Objection to Mot. for Settlement, Bezdek v. Vibram USA Inc.,
No. 12-cv-10513-DPW (D. Mass. Aug. 15, 2014); Mem. in Supp. of Objection, In re: Regions
Morgan Keegan Closed-End Fund Litig., 2:07-cv-02830-SHM-dkv (W.D. Tenn. Apr. 10, 2013).
While objectors play an important role in class action settlements, see In re Compact Disc
Minimum Advertised Price Antitrust Litig., No. MDL 1361, 2003 WL 22417252, at *2 (D. Me.
Oct. 7, 2003), serial objectors can prevent an otherwise fair settlement from moving forward. As
Judge Gertner explained,
Repeat objectors to class action settlements can make a living simply by filing frivolous
appeals and thereby slowing down the execution of settlements. The larger the settlement,
the more cost-effective it is to pay the objectors rather than suffer the delay of waiting for
an appeal to be resolved (even an expedited appeal). Because of these economic realities,
professional objectors can lay what is effectively a tax on class action settlements, a tax
that has no benefit to anyone other than to the objectors. Literally nothing is gained from
the cost: Settlements are not restructured and the class, on whose behalf the appeal is
purportedly raised, gains nothing.
Barnes, 2006 WL 6916834, at *1.
Given the lack of merit in the Franzes’ objections and Cain’s status as a serial objector, a
bond is appropriate here.
B.

Bond Amount

The lead plaintiffs propose a bond of $75,300, which would include $35,000 in attorneys’
fees and expenses, $40,000 in additional administrative costs, and $300 for taxable costs under
Rule 39 of the Federal Rules of Appellate Procedure. The Franzes contest this amount, arguing
that “it is highly unlikely that, in an era of electronic case management and e-filings, costs
4
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associated with a very limited appeal of a judgment approving of a class action settlement will
reach even $300.” (Resp. at 6 (dkt. no. 527).) This argument recalls the Franzes’ contention in
their original objection that “drafting an amended complaint should require minutes, not hours.”
(Objection at 21 (dkt. no. 501).) As the magistrate judge explained, such a statement “indicates a
lack of familiarity with the work necessary to investigate” such a complex class action. (R&R at
31 (dkt. no. 510).)
The Franzes also contest the inclusion of attorneys’ fees in the bond. However, the First
Circuit has permitted including attorneys’ fees where an appeal may be frivolous. Sckolnick, 820
F.2d at 15; see also Fed. R. App. Pro. 38 (“If a court of appeals determines than an appeal is
frivolous, it may . . . award just damages and single or double costs to the appellee.”). Because
the Franzes’ arguments are without merit, an award of attorneys’ fees may be appropriate here.
Further, the declaration of John C. Browne, which contains hourly billing rates as well as time
estimates, supports the attorneys’ fees figure submitted by the lead plaintiffs.
The Franzes assert that “there is no evidence whatsoever indicating that Mr. and Mrs.
Franz would be able or, in fact, unable to post a bond.” (Resp. at 7 (dkt. no. 527).) While ability
to pay is a factor where an appeal bond is at issue, the Franzes do not actually argue that they
would be unable to pay. Rather, they appear to argue that the lead plaintiffs have not
affirmatively demonstrated that the Franzes could afford such a bond. However, it is unclear why
the lead plaintiffs should bear the burden of establishing another party’s financial situation. See
In re Gen. Elec. Co. Sec. Litig., 998 F. Supp. 2d 145, 153 (S.D.N.Y. 2014) (imposing bond
where appellant “has provided no evidence suggesting that he would be financially unable to
post $54,700 for an appeal bond”).

5
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III.

Conclusion
For the reasons stated herein, the lead plaintiffs’ Motion for an Appeal Bond (dkt. no.

523) is GRANTED, and an appeal bond is imposed in the amount of $75,300.
It is SO ORDERED.
/s/ George A. O’Toole, Jr.
United States District Judge

6
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UNITED STATES DISTRICT COURT

9

CENTRAL DISTRICT OF CALIFORNIA

10
11

STEVE CHAMBERS, et al.,

12
13
14
15
16

Plaintiffs,
v.
WHIRLPOOL CORPORATION, et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No. SA CV 11-1733 FMO (JPRx)

ORDER CERTIFYING APPEALS AS
FRIVOLOUS

17
18

Plaintiffs filed this class action against Whirlpool Corporation, Sears Holdings Corp., and

19

Sears, Roebuck & Co., Inc. (collectively, “defendants”) on November 9, 2011. (See Complaint,

20

Dkt. No. 1). Plaintiffs filed their Fourth Amended Complaint (“4AC”) on April 2, 2014, alleging 25

21

causes of action against defendants. (See 4AC, Dkt. No. 98, at ¶¶ 216-553). The parties

22

subsequently reached a settlement which the court preliminarily approved on November 12, 2015.

23

(See Dkt. 199, Court’s Order of November 12, 2015). The court scheduled a final approval

24

hearing for June 10, 2016, (see id. at 34), which was later rescheduled at the request of the

25

parties for August 25, 2016. (See Dkt. 207, Court’s Order of February 23, 2016).

26

Prior to the final approval hearing, on May 31, 2016, Patrick S. Sweeney (“Sweeney”) filed

27

an objection to the proposed settlement. (See Dkt. 234, Objections of Patrick Sweeney to

28

Proposed Settlement). On June 1, 2016, W. Allen McDonald (“McDonald”) also filed an objection
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1

to the proposed settlement. (See Dkt. 236, [McDonald’s] Objection to Proposed Settlement and

2

Motion for Attorney’s Fees). In addition, McDonald filed a motion on August 18, 2016, seeking

3

leave to file a reply in support of his objection. (See Dkt. 306, Motion for Leave to File Reply). At

4

the final approval hearing on August 25, 2016, the court found that Sweeney and McDonald had

5

failed to comply with discovery obligations imposed on them as objectors and struck their

6

objections on the record, reasoning that objectors cannot refuse to participate in discovery and

7

still have their objections considered by the court. (See Dkt. 328, Court’s Order of August 25,

8

2016, at 1) (striking Sweeney and McDonald’s objections and denying McDonald’s motion for

9

leave to file a reply as moot). On August 30, 2016, the court ordered the parties and objectors not

10

to file any other motions, ex parte applications, supplemental briefs, or other papers in the case

11

“[u]nless the court orders otherwise[.]” (See Dkt. 334, Court’s Order of August 30, 2016).

12

On September 16, 2016, McDonald filed a Notice of Appeal, challenging: (1) the Court’s

13

Order of August 25, 2016, striking his objection and denying his motion for leave to file a reply; and

14

(2) the Court’s Order of August 30, 2016, prohibiting him from filing any other papers in the case

15

without first seeking leave. (See Dkt. 340, [McDonald’s] Notice of Appeal at 1). On September

16

26, 2016, Sweeney also filed a Notice of Appeal, challenging: (1) the Court’s Order of August 25,

17

2016; (2) “any order or judgment approving the Class Settlement, class counsel’s attorneys’ fees

18

or expenses, and/or incentive awards to class representatives[;]” and (3) any order striking his

19

objection. (See Dkt. 347, [Sweeney’s] Notice of Appeal) (together with McDonald’s Notice of

20

Appeal, the “Notices of Appeal”).

21

DISCUSSION

22

It is well-settled that a judgment is appealable only if it represents the district court’s final

23

disposition of either a collateral issue or all issues as to all parties in the proceedings below. See

24

28 U.S.C. § 1291; see also Riley v. Kennedy, 553 U.S. 406, 419, 128 S.Ct. 1970, 1981 (2008) (“A

25

final judgment is ‘one which ends the litigation on the merits and leaves nothing for the court to

26

do but execute the judgment.’”); Jewel v. Nat’l. Sec. Agency, 810 F.3d 622, 627 (9th Cir. 2015)

27

(acknowledging “the foundational rule that generally [the Ninth Circuit has] jurisdiction to hear an

28
2
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1

appeal only if it arises from a final order”); WMX Tech., Inc. v. Miller, 104 F.3d 1133, 1134 (9th Cir.

2

1997) (“[W]e have no jurisdiction over this appeal because there is no final judgment.”).

3

“An appeal is considered frivolous in this circuit when the result is obvious, or the

4

appellant’s arguments of error are wholly without merit.” McConnell v. Critchlow, 661 F.2d 116,

5

118 (9th Cir. 1981). Here, while “an order approving a settlement is a final order appealable by

6

any party who objects to the settlement[,]” Bash v. Firstmark Standard Life Ins. Co., 861 F.2d 159,

7

162 (7th Cir. 1988), the court has not yet ruled on the pending Joint Motion for Final Approval of

8

Class Action Settlement (Dkt. 254). (See Dkt. 328, Court’s Order of August 25, 2016, at 1 (taking

9

motion under submission); see, generally, Dkt.). Because there is no final judgment from which

10

to appeal, Sweeney and McDonald’s appeals are clearly frivolous. See, e.g., Gilles v. Burton

11

Const. Co., 736 F.2d 1142, 1146 (7th Cir. 1984) (finding it clear that an appeal was frivolous when

12

it was “an appeal of nonappealable orders”); Roe v. U.S., 428 F.App’x 60, 69 (2d Cir. 2011)

13

(admonishing an appellant for filing numerous “frivolous” appeals when it was obvious that the

14

appealed order “was not a final order nor subject to any of the exceptions to the final judgment

15

rule”) (internal quotation marks omitted); Matter of Hilligoss, 849 F.2d 280, 281 (7th Cir. 1988)

16

(“Any appeal of such an obviously non-final order was frivolous[.]”).

17

“The Ninth Circuit has long recognized an exception to the rule that a Notice of Appeal

18

divests the District Court of jurisdiction over those portions of the case to which the appeal is

19

addressed. A frivolous or forfeited appeal does not divest the district court of jurisdiction.” Holland

20

& Knight v. Deatley, 2007 WL 2377286, *1 (W.D. Wash. 2007); see also Moser v. Encore Capital

21

Grp., Inc., 2007 WL 1114113, *3 (S.D. Cal. 2007) (“the Court may decline to grant a stay where

22

it finds an appeal is frivolous.”). Under the circumstances, the court will ignore the appeals and

23

proceed with the case as if the appeals had not been taken. See McMath v. City of Gary, 976

24

F.2d 1026, 1031 (7th Cir. 1992) (holding that a notice of appeal did not divest the district court of

25

jurisdiction over an issue that it had certified as frivolous); Chuman v. Wright, 960 F.2d 104, 105

26

(9th Cir. 1992) (holding that “a frivolous or forfeited appeal does not automatically divest the district

27

court of jurisdiction” and “a district court may certify in writing that the appeal is frivolous or

28

waived”); California ex rel. Lockyer v. Mirant Corp., 266 F.Supp.2d 1046, 1052 (N.D. Cal. 2003)
3
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1

(“By certifying in writing that the . . . appeal is frivolous, the court is able to retain jurisdiction

2

pending appeal.”). In other words, because Sweeney and McDonald’s appeals are frivolous, the

3

court retains jurisdiction to consider the pending Motion for Award of Attorneys’ Fees and

4

Expenses and for Service Awards for Plaintiffs (Dkt. 218) and the Joint Motion for Final Approval

5

of Class Action Settlement (Dkt. 254).

6

CONCLUSION

7

Based on the foregoing, IT IS ORDERED THAT the Notices of Appeal filed by objectors

8

McDonald and Sweeney are hereby certified to be frivolous. The court will ignore the appeals

9

and proceed with the case as if the appeals had not been taken.

10

Dated this 30th day of September, 2016.

11
12

/s/
Fernando M. Olguin
United States District Judge

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CAROL ROUGVIE, et al.

CIVIL ACTION

vs.
NO. 15-724
ASCENA RETAIL GROUP, INC., et al.

MEMORANDUM
KEARNEY,J.

October 14, 2016

Experienced class action lawyers negotiating a creative multi-million dollar cash and
voucher settlement for over 18 million consumers should understand some consumers may
object. We expect valid objections may increase the value of the class benefit.

Unfortunately,

too often the objectors are represented by lawyers who file objections to many class action
settlements simply to be bought out at a higher premium than other class members. When this
tactic fails, they file appeals challenging established legal issues hoping the delay may coerce the
settling parties to pay them a premium from the Settlement Fund. When we view an appeal as a
coercive tactic with little merit, we may grant a motion requiring the appealing objector to post a
bond to cover the class' costs and demonstrated administrative expenses incurred on appeal. We
are aware of court costs from public records but rely on specific descriptions of requested
administrative expenses in a particular settlement.
When, as here, 20 objectors filed 11 appeals (out of an 18.4 million member Class) from
our July 29, 2016 Order approving the creative settlement based on grounds fully evaluated in an
extensive final fairness hearing and in our Opinion, we require a costs appeal bond for each
appeal. The Class should not be penalized by risking losing these costs for these 11 appeals
when there appears no certainty of recovering appellate costs from these 20 objectors after our
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Court of Appeals' review.

But absent a specific basis for an alleged $7,500 monthly

"administrative charge", we cannot require appellants to post a bond for uncertain, speculative
administrative charges particularly when, as here, the Settlement Fund must be maintained for at
least another year to obtain the negotiated benefit for the Class regardless of the appeal. We
decline the request for administrative fees without prejudice to Class Counsel later seeking
recovery based on demonstrated additional administrative fees solely caused by, and following,
the appeal. If warranted over time, we will also later consider a good faith motion to enjoin the
Class from paying a premium to the Appellants simply to reward this conduct and move on.
I. Background

On July 29, 2016, we approved a nationwide settlement between eight named class
members, on behalf of over 18.4 million consumers, and pre-teen retailer Justice Stores/Tween
Brands for deceptive marketing strategies relating to 40% off sales for pre-teen merchandise.

1

Justice Stores' target market is 6 to 14 year old girls. Class Members are consumers who
purchased Justice Stores' merchandise from January l, 2012 until February 28, 2015. Under the
approved settlement, 430,778 Class Members elected immediate cash and 176,458 Class
Members elected an immediate voucher for purchases at Justice Stores. Approximately 16.2
million Class Members did not file an affirmative claim and will receive vouchers to purchase
pre-teen merchandise from Justice Stores redeemable for one year.
The Settlement Agreement required Justice Stores to deposit $50.8 million into an
interest bearing escrow account to cover Class members' recovery, administrative costs, and
attorneys' fees.

2

The Settlement Fund holds $8 million earmarked for administrative costs

subject to increase based on bona fide warranted costs under our July 29, 2016 Order. The
Settlement Agreement does not cap administrative costs and any excess over $8 million may be

2

Case: 1:11-cv-00226-TSB
Case 2:15-cv-00724-MAK
Doc #: 177-20
Document
Filed:233
04/09/18
Filed Page:
10/14/16
4 of 15
Page
PAGEID
3 of 14#: 8511

paid from the Settlement Fund after Class Counsel represented "the reality is that is not going to
happen because there will be remaining funds to cover all administrative fees." 3
Forty-five objectors timely challenged adequacy of notice, manageability under Rule 23,
commonality of damages under differing state laws, adequacy of Class Counsel's representation
and the requested attorneys' fees. 4

After extensive briefing and a full-day Final Fairness

Hearing, we overruled the objections to settlement terms but modified the manner in which Class
Counsel is paid based upon the benefit to the Class today through cash and vouchers and from
redeemed vouchers after one year. We partially granted objectors' challenges to Class Counsel's
hourly fee award in our September 12, 2016 Order. 5
Twenty objectors filed eleven notices of appeal from our July 29, 2016 Order. 6 On
September 23, 2016, the Class moved for expedited briefing on the appeals.
currently pending before our Court of Appeals.

The motion is

Class Counsel now asks we order

Objectors/Appellants to jointly and severally post a $121,200 appeal bond under Federal Rule of
Appellate Procedure 7. 7 The Class' request includes $1,235.52 for costs under Federal Rule of
Appellate Procedure 39 and $120,000 "settlement administrative fees." The Class suggests the
administrative costs will be $7,500 a month for the sixteen months to resolve the appeals. 8 The
Class attached an affidavit from Frank Barkan of RMS US, LLP attesting the $7 ,500 a month
includes expenses for (1) handling Class Member communications; (2) ad-hoc Notice request
fulfillment; (3) additional maintenance fees for the Escrow Account, Post Office box, Settlement
Website, and toll-free line; (4) toll-free line minutes to use; (5) physical and digital document
retention; and (6) project management and systems support. 9 Mr. Barkan's Affidavit does not
breakdown how the $7,500 monthly expenses is allocated over the six categories. Mr. Barkan
does not describe the monthly charges.

3
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Appellants Michelle Vullings, Manda Hipshire, Kelsey D. Foligno, Robert Gallagher,
and Stephen Cassidy opposed the bond, 10 and alternatively suggest an appeal bond of$7,200 11 or
a $1,235.52 appeal bond. 12 Appellant Vullings also challenges the lack of specificity in the
represented "administrative fees."
II. Analysis

In the accompanying Order, we require each continuing appeal be secured by a $1,235.52
appeal bond filed within ten (10) days to "ensure payment of costs on appeal in a civil case." 13
Ordering an appeal bond is a two-step process: we determine if an appeal bond is warranted and
if so, we decide the bond amount and composition.
A.

A costs appeal bond is warranted.

In determining whether to require an appeal bond, we consider (1) whether a bond "is
necessary to assure adequate security"; (2) the risk appellant will not pay costs if appellant loses
the appeal; (3) appellant's ability to post the bond; (4) "whether the bond will effectively
preclude pursuit of the appeal", and; (5) "the merits or frivolousness of the appeal." 14 These
considerations are largely moot because the Appellants, except Appellants Vullings and Cassidy,
do not oppose an appeal bond but only disagree on the amount. Appellants Vullings and Cassidy
argue their appeals are not meritless so we cannot impose an appeal bond.
An appeal bond is necessary to assure adequate security because the Appellants are
delaying Settlement Fund relief to the other 18.4 million class members, especially to the
607,215 Class members who submitted claims by May 20, 2016 seeking an immediate
recovery. 15 As recognized at settlement approval, approximately 16.2 million Class Members
who did not file an affirmative claim will receive a voucher for Justice Stores who sells clothing
for pre-teen girls aged 6 to 14 only. In In re Certainteed, the court found the bond necessary

4
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because the appeal "delays [defendant's] obligation to release the settlement fund to claimants,
delaying payments to class members who have already submitted claims." 16 Here, the longer the
appeals, the more pre-teen girls will outgrow the demand elasticity for Justice's temporal market,
reducing the vouchers' worth, so an appeal bond is necessary to ensure adequate security.
We also find risk Appellants will not pay costs after an unsuccessful appeal. Their class
recovery is substantially less than the costs they create by appealing. We do not see any benefit
their objections created for the Class.

Post-appeal recovery of costs will be more difficult

because many reside "outside of the Third Circuit [which] will arguably make it more difficult
for the settling class to collect their costs should they prevail on appeal." 17
We do not find the limited costs bond will effectively preclude pursuit of an appeal. We
have no financial evidence an objector is unable to post his or her $1,235.52 bond besides
Appellant Vullings' bare assertion her "ability to post in any amount is severely limited." 18
Appellant Vullings, represented by her husband who regularly represents objectors to class
action settlements, admittedly has not paid legal fees to her husband. We have no independent
basis to find she is unable to post a costs bond to secure her appeal. Similarly, besides Appellant
Vullings' unsupported assertion, Appellants present no evidence an appeal bond posted for each
appeal will "preclude pursuit of the appeal" 19 and most Appellants suggest $1,235.52 is a
reasonable bond amount.

Liability on a $120,000 bond may likely preclude pursuit of an

appeal. This appears to be the Class goal: the Class' proposed order requires the Appellants to
jointly and severally post a $120,000 bond or dismiss their appeaI. 20 This carrot and big stick
approach is contrary to the right of any disappointed objector to file a notice of appeal.
While we hesitate to self-characterize our July 29, 2016 analysis as non-appealable, we
find the arguments on appeal are largely filed by objectors who played minor roles in our Final

5
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Fairness Hearing.

We viewed the objections raised by the Competitive Enterprise Institute

Center for Class Action Fairness to be among the strongest; the experienced Attorney Schulman
representing the Center did not appeal our July 29, 2016 Order.

We denied objections as to

adequacy of notice, manageability under Rule 23, commonality of damages under differing state
laws, and adequacy of Class Counsel's representation when we approved the settlement after
exhaustive briefing and a Final Fairness Hearing. While the other factors weigh more heavily in
our decision to require a costs appeal bond, we also find the appellate arguments remain unlikely
to succeed. We carefully evaluated these same arguments and addressed them in our July 29,
2016 Memorandum. 21 While Class Counsel negotiated a creative settlement based on a choice
between cash and a voucher knowing the vast majority of the Class would elect the voucher, the
underlying settlement fairness issues under the Class Action Fairness Act and mixed settlements
have been litigated in this Circuit and nationally.

We did not see a basis for the Appellants'

challenges to the fairness of the settlement and are aware of no change in the Law since our July
29, 2016 Opinion.

B.

A costs bond is more appropriate absent specificity on administrative fees.

We face a more difficult issue in setting the amount of an appeal bond. Class Counsel
asks we include $1,235.52 for Rule 39 costs and $120,000 representing $7,500 per month for
administrative costs managing the settlement fund for 16 months. We include Rule 39 costs but
decline to include administrative costs.
In the accompanying Order, we include a fair, and largely undisputed, amount of Rule 39
costs for each appeal but not administrative expenses. We include the costs under Third Circuit
Local Appellate Rule 39.3(a) estimated by the Class to be $1,235.32 and not seriously disputed
by an Appellant. Objector Hipshire characterized $1,235.52 as inflated and notes $222.65 is the

6
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Third Circuit average but then asks we grant an appeal bond of $7 ,200 representing 6 briefs at
Class' $1,235.52 estimate. 22 With 11 pending notices of appeal, there are potentially 11 separate
briefs on which the Class could be awarded costs.
The more difficult issue is Class Counsel's request for administrative costs.

Class

Counsel submitted the Barkan Affidavit attesting the $7,500 a month includes expenses for (1)
handling Class Member communications; (2) ad-hoc Notice request fulfillment; (3) additional
maintenance fees for the Escrow Account, Post Office box, Settlement Website, and toll-free
line; (4) toll- free line minutes to use; (5) physical and digital document retention; and (6) project
management and systems support but not does breakdown how the $7,500 is allocated.

Mr.

Barkan does not specify the efforts and we note many of the items, such as the website, toll-free
line, document retention and Class Member communications would need to continue until final
resolution in any event.

We expect Class Counsel negotiated for these fees to be already

allocated when we approved the settlement.
Class Counsel does not argue the underlying statute authorizes fee shifting between the
parties. Several courts outside our Circuit found the presence of a fee shifting statute decisive in
including administrative costs, delay costs, or attorneys' fees in a Rule 7 appeal bond. 23 Because
Class Counsel does not argue a fee shifting provision in the underlying statute, these cases are
not persuasive. Further, any fee shifting in this case under a variety of state consumer protection
statutes would require payment by the Defendants who are not causing the delay.
Our Court of Appeals addressed a "cost" for a Rule 7 appeal bond m two nonprecedential cases. In Hirschensohn v. Lawyers Title Ins. Corp., the district court sua sponte
dismissed a complaint for lack of subject matter jurisdiction in an insurance dispute. 24 Plaintiff
appealed the dismissal and defendant requested a $7,250 appeal bond based on its estimated

7
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attorneys' fees. 25 Our Court of Appeals addressed "whether anticipated attorneys' fees ... may be
considered as 'costs' on appeal and the subject of an appeal bond."26 Our Court of Appeals
analyzed Federal Rule Appellate Procedure 7, Federal Rule of Appellate Procedure 39, prior
caselaw, and treatises to "conclude that Rule 7 does not authorize a bond to cover estimated costs
of attorneys' fees." 27
Seventeen years later in In re Nute/la, our Court of Appeals analyzed an appeal bond of
$22,500 based on costs and administrative expenses of managing the settlement fund during the
appeal period. 28 The district court reduced the requested amount of administrative expense by
50% after the objectors did not meaningfully oppose the request. The district court allowed a
reduced appeal bond "because (1) the objectors did not respond in a meaningful way to the
plaintiffs' contentions that their appeals were meritless; and (2) the objectors, who were a
geographically diverse group, did not provide any representations that they were able to pay the
costs of an appeal." 29 Our Court of Appeals held the district court did not abuse its discretion in
awarding a reduced appeal bond of $22,500 including $2,500 for briefing expenses and $20,000
for one year of administrative expenses of the settlement fund. 30
Appellants argue we should ignore In re Nutella, or limit the holding to its facts. They
argue Hirschensohn is the governing rule in our Circuit and it limited "costs" calculated in a
Rule 7 appeal bond to only costs specifically mentioned in Rule 39. 31 Viewed this way, In re

Nutella directly contradicts Hirschensohn.
Appellants misconstrue the breadth of the Hirschensohn decision. Our Court of Appeals
did not provide an exhaustive definition of a Rule 7 cost; it addressed whether attorneys' fees
could be included as a cost under Rule 7.

The ruling "we conclude that Rule 7 does not

authorize a bond to cover estimated costs of attorneys' fees" is equally narrow. Attorneys' fees

8
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and administrative expenses of a settlement fund are different. Because the appeal bond in In re
Nutella did not include attorneys' fees, Hirschensohn is not directly contrary. In In re Nutella,

our Court of Appeals held it is within our discretion to include administrative expenses in an
appeal bond.
We understand In re Nutella and Hirschensohn may chafe against each other and have
led to opposing holdings in district courts since In re Nutella. 32 In Schwartz v. Avis Rent a Car
System, LLC, the class requested an $69,000 appeal bond for one objector, consisting of $10,000

to $25,000 for Rule 39 costs and $59,000 for expenses in administering the settlement fund
during the appeal. The court credited Hirschensohn over In re Nutella and relied on the "the
Hirschensohn rationale in finding that administrative costs are not included in a Rule 7 bond."33

The court imposed a bond of$15,000 for costs under Rule 39. 34
In Glaberson, the class requested an appeal bond in the amount of $28,150, consisting of
$550 for Rule 39 costs and $27,600 in expenses to maintain the settlement website, toll-free
number, and respond to class members' inquiries during pending appeal.

35

The class submitted

an affidavit detailing monthly costs of (1) legal notification website maintenance /hosting at
$300; (2) class member communications at $250; (3) call center: interactive voice response
(automated Q&A) at $400; (4) call center: 800# charges at $150; (5) call center: IVR monthly
charge at $275; (6) project management fees at $750, and; (7) expenses & other charges at
$175. 36 The court awarded an appeal bond in the amount of $28,150. 37 The court found
administrative costs appropriate under In re Nutella because there is one appeal out of a class of
800,000, with only three opt-outs and three objections. 38 The court also held but for the appeal
process, the class would receive their recovery and administrative costs to manage the fund

9
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would cease. 39 Because the appeal created administrative costs and delayed benefits to the class,
the court included administrative costs in the appeal bond. 40
In the facts presented to us, we do not include administrative costs in the bond. We
approved a large class action settlement similar to In re Nutella.

We are aware of the

diminishing value by delay; however, an individual appeal bond for each Appellant will also
deter meritless appeals. We deny the Class' request for administrative costs because Appellants
meaningfully responded to its request. In In re Nutella, the Appellants did not meaningfully
respond to the request for an appeal bond. Here, Appellants filed four briefs responding in a
meaningful way to the Class' request and defending the merits of their appeals. The Class
moved for expedited briefing in our Court of Appeals hoping to shorten the appeals period.
We also deny the Class' request for administrative costs because we have no evidence the
delay caused by an appeal does not create additional administrative expenses beyond those
necessary to manage the Settlement Fund under the settlement agreement. The parties agreed to
structure the settlement with two types of recovery. Class Members who filed an affirmative
claim can receive cash or a voucher. The majority, over 16.2 million Class members, did not file
an affirmative claim and will receive a voucher good for a purchase from Justice Stores for up to
one year. In Glaberson, one appellant held up the lump sum payout of cash to the class and
dissolution of the settlement fund. Here, the Settlement Agreement contemplates the Settlement
Fund's existence for at least another year.
The Class does not explain how the administrative costs in the Barkan Affidavit differ
from the normal administrative expenses under the Settlement Agreement.

If ongoing

administrative costs for the Settlement Fund over the next year or so are a problem, we wonder

10
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why neither party raised the increased administrative costs in a payout during the settlement
approval process.
Objector Vullings argued the Class' request for administrative costs does not contain
enough details. She is correct on this issue. In a footnote, Class Counsel defends its right to not
to provide "such a granular showing" of administrative costs under In re Ins. Brokerage Antitrust

Litigation41 where the district court required an appeal bond of $25,000 for Rule 39 costs and
denied the objectors' request for plaintiff to provide affidavits regarding copy and binding
costs. 42 The parties seemingly agree to the Rule 39 costs and we find Class Counsel's reliance on

In re Ins. Brokerage Antitrust Litigation is misplaced. At a minimum, Class Counsel should
specifically describe their administrative costs on a monthly basis. They will need to do so
eventually to get reimbursed by providing proof of invoices and payment. We do not penalize
Appellants with a bond amount based on unsupported suppositions.
We decline to set a bright line rule a class can never obtain an appeals bond including
administrative expenses. For example, we find the level of detail in Galberson, where the Class
submitted a declaration detailing the individualized monthly expenses supporting its requested
$2,300 per month, to be appropriate when awarding administrative fees. 43 By comparison, we
have no delineated costs as presented to Judge Padova in Galberson.

We are unable to

breakdown the $7,500. We are particularly deprived of any analysis of the costs the Class would
normally incur during administration of the settlement over the next 18 months compared to
administrative costs caused by the appeal delay.

11
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III.

Conclusion.

An appeal bond is warranted for costs of each appeal. Absent any specific basis for the

$7,500 monthly administrative charge, we decline to require a bond for uncertain administrative
charges.

In the accompanying Order, we require each notice of appeal to be secured by a

$1,235.52 appeal bond filed within ten (10) days.
1

ECF Doc. No. 183, Rougvie v. Ascena Retail Group, Inc., No. 15-724, 2016 WL 4111320 (E.D.
Pa. July 29, 2016).
2

ECF Doc. No. 183 at p. 11, Rougvie v. Ascena Retail Group, Inc., No. 15-724, 2016 WL
4111320 at *11 (E.D. Pa. July 29, 2016).

3

ECF Doc. No. 136 at p. 13.

4

ECF Doc. Nos. 101, 103, 105, 107, 110, 112, 113, 114, 116-124, 131.

5

ECF Doc. Nos. 217-18 (Rougvie v. Ascena Retail Group, Inc., No. 15-724, 2016 WL 4784121
(E.D. Pa. Sept. 12, 2016)).
6

Appellants are Gretchen K. Carey, Michelle W. Vullings, Sheila Ference, Robert Gallagher,
Diana Amaya, Darlene Goldman, Manda Hipshire, Kelsey D Foligno, Vicki Mager, Leah
Harrington, and Stephen Cassidy ("Appellants"), No 16-3381, (3d. Cir.) ECF Doc. No. 191; ECF
Doc. No. 199; ECF Doc. No. 196; ECF Doc. No. 202 (Robert Gallagher includes Robert
Gallagher, Rebecca Joiner, Andrea Kallay, David Legendre, Yanesty Loor); ECF Doc. No. 203;
ECF Doc. No. 204 (Darlene Goldman includes Darlene Goldman, Terri Holcomb, Emily Mohr);
ECF Doc. No. 205; ECF Doc. No. 206; ECF Doc. No. 207 (Vicki Mager includes Vicki Mager
and Melissa Schultz); ECF Doc. No. 208 (Leah Harrington includes Leah Harrington, Leighan
Sonnier, Beth Yoes); ECF Doc. No. 209. The Court of Appeals terminated Pamela Sweeney's
Appeal for failing to pay fees.
7

ECF Doc. No. 219.

8

The Class does not mention this 16 month period may be significantly shortened by its pending
motion to expedite the appeal.
9

ECF Doc. No. 219 at 42.

10

ECF Doc. No. 229-4; ECF Doc. No. 231.

11

ECF Doc. No. 224 at 1.
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12

ECF Doc. No. 226 at 2; ECF Doc. No. 230 at 4 (Robert Gallagher's request we deny the
Class' appeal bond related to administrative expenses). Objectors Barbara Comlish and Kathryn
Artlip also objected even though they did not appeal the settlement approval.
13

Fed. R. App. P. 7.

14

See Jn re Certainteed Fiber Cement Siding Litig., MDL No. 2270, 2014 WL 2194513, at *1
(E.D. Pa. May 27, 2014); Glaberson v. Comcast Corp., No. 03-6604, 2015 WL 7887788 (E.D.
Pa. Dec. 3, 2015).
15

ECF Doc. No. 167.

16

Jn re Certainteed, 2014 WL 2194513, at *1 (holding the appeal bond is necessary because the
objectors' appeal "delays [defendant's] obligation to release the settlement fund to claimants,
delaying payments to class members who have already submitted claims").
17

Id. at *2.

18

ECF Doc. No. 229-3 at 1.

19

Glaberson, 2015 WL 7887788 at *2.

20

ECF Doc. No. 219.

21

ECF Doc. No. 183 at 24-29, Rougvie, 2016 WL 4111320 at *24-29.

22

ECF Doc. No. 224 at 11.

23

See, e.g., Lerma v. Schiff Nutrition Int'!, Inc., No. 11-1056, 2016 WL 773219 at *3-4 (S.D.Cal.
Feb. 29, 2016); Keller v. National Collegiate Athletic Ass 'n, Nos. 09-1967, 09-3329, 2015 WL
6178829 at *1-2 (N.D. Cal. Oct. 21, 2015); Jn re Navistar Diesel Engine Prods. Liab. Litig.,
MDL No. 2223, 2013 WL 4052673 at *1 (N.D. Ill. Aug. 12, 2013); Jn re Bayer Corp.
Combination Aspirin Prods. Mktg. and Sales Practices Litig., No. 09-2023, 2013 WL 4735641 at
*3-4 (E.D.N.Y. Sept. 3, 2013).
24

Hirschensohn v. Lawyers Title Ins. Corp., No. 96-7312, 1997 WL 307777 at *l (3d Cir. June
10, 1997).

2s Id.
26

Id.

27

Id. at *1-2.

28

Jn re Nute/la Marketing and Sales Practices Litigation, 589 Fed.Appx. 53, 61 (3d Cir. 2014).
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29

Id.

30

Id.

31

Objectors also argue the Tenth Circuit's summation of our Courts of Appeals' holdings as
"Third Circuit[] restrict[s] an appeal bond to only costs listed in Fed. R.App. P. 39" and its
decision electing the unpublished Hirschensohn over unpublished Jn re Nutella means
Hirschensohn is the binding law. We do not interpret Tennile v. Western Union Co., 774 F.3d
1249, 1255 (10th Cir. 2014) as the definitive rule in our Circuit.
32

Schwartz v. Avis Rent a Car System, LLC, No. 11-4052, 12-7300, 2016 WL 4149975 at *1
(D.N.J. August 3, 2015).
33

Id. at 3.

34

Id. at 4.

35

Glaberson, 2015 WL 7887788, at* 1.

36

Exhibit A to Declaration of Joel Botzet, Glaberson v. Comcast Corporation, No. 03-6604
(E.D. Pa. Nov. 2, 2015), ECF Doc. No. 648-1.

37

Id. at 4.

38

Id. at 3.

39

Id.

41

ECF Doc. No. 232 at 2 n.2.

42

Jn re Ins. Brokerage Antitrust Litigation, MDL No. 1663, 2007 WL 1963063 at *2-3 (D.N.J.
July 2, 2007).
43

See Exhibit A to Declaration of Joel Botzet, Glaberson v. Comcast Corporation, No. 03-6604
(E.D. Pa. Nov. 2, 2015), ECF Doc. No. 648-1.
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1
2

IN THE UNITED STATES DISTRICT COURT

3

FOR THE NORTHERN DISTRICT OF CALIFORNIA

4

SAN JOSE DIVISION

5

CASE NO. 5:11-cv-00379 EJD

IN RE:
NETFLIX PRIVACY LITIGATION

6

ORDER DENYING ATTORNEY
CHRISTOPHER T. CAIN’S MOTION FOR
LEAVE TO APPEAR PRO HAC VICE

7
8

[Docket Item No(s). 336]
9

11
For the Northern District of California

United States District Court

10

/
Presently before the court is Attorney Christopher T. Cain’s motion for leave to appear pro

12

hac vice. See Docket Item No. 336. According to the motion, Attorney Cain now seeks approval to

13

appear in this district on behalf of two objectors. Plaintiffs have filed a written opposition to the

14

motion. See Docket Item No. 337.

15

Having carefully reviewed this matter, the court has determined Plaintiffs’ objections to

16

Attorney Cain’s pro hac vice admission are meritorious. Indeed, Plaintiffs have shown that Cain

17

filed documents in this action and appeared at two depositions prior to filing this application, all in

18

violation of Civil Local Rules 11-1 and 11-3. These instances coupled with the additional conduct

19

described in Plaintiffs’ opposition provide sufficient reason to question Attorney Cain’s ability to

20

observe the duties and responsibilities required by an attorney admitted in this district. See Civ.

21

L.R. 11-4(a).

22
23

Accordingly, Attorney’s Cain’s motion for leave to appear pro hac vice is DENIED.
IT IS SO ORDERED.

24
25

Dated: March 5, 2014
EDWARD J. DAVILA
United States District Judge

26
27
28
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
VICKI LINNEMAN, et al., On Behalf of
Themselves and all Others Similarly Situated,

Case No. 1:15-cv-748

Plaintiffs,

NOTICE OF OBJECTION

v.
VITA-MIX CORPORATION, et al.,
Defendants.

OBJECTION
Class member and objector, Kamala Bennett, (“hereinafter Objector”) objects to the class
action settlement. She submitted a claim form on February 27, 2018 with a claim number of
CA6CG9BC5. The serial number of the blender is 001836140619216120.
This Settlement is plagued with several problems. It is not fair, reasonable, and adequate
as required by Federal Rule of Civil Procedure 23(e). The district court fulfills both its “duty to
act as a fiduciary who must serve as a guardian of the rights of absent class members and ... the
requirement of a searching assessment regarding attorneys' fees that should properly be performed
in each case.” In re Bank of Am. Corp. Securities, Derivative, and Employee Ret. Income Sec. Act
(ERISA) Litig., 772 F.3d 125, 134 (2d Cir. 2014) citing McDaniel v. Cnty. of Schenectady, 595
F.3d 411, 419 (2d Cir. 2010).
“Class-action settlements are different from other settlements. The parties to an ordinary
settlement bargain away only their own rights—which is why ordinary settlements do not require
court approval.” In re Dry Max Pampers Litig., 724 F.3d 713, 715 (6th Cir. 2013). Unlike ordinary
settlements, “class-action settlements affect not only the interests of the parties and counsel who

1
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negotiate them, but also the interests of unnamed class members who by definition are not present
during the negotiations. Id. “[T]hus, there is always the danger that the parties and counsel will
bargain away the interests of unnamed class members in order to maximize their own.” Id.
Under the proposed Settlement Agreement, owners of Vitamix household blenders who
timely submit a claim will be eligible to choose between (1) a new, free replacement blade
assembly that does not fleck (i.e., repair of his or her blender) or (2) a gift card valued at $70.00
to be used for the purchase of any Vita-Mix blender or container. The gift cards may only be used
at the Vita-Mix website (www.vitamix.com) or any Vita-Mix Store. Settlement Agreement p. 27.
Per

the

Vita-Mix

website,

the

least

expensive

blender

is

$299.95.

(https://www.vitamix.com/us/en_us/browse/products/Category--All
Blenders/?Ns=sku.activePriceProp%7C0 , accessed on 3/3/18. The least expensive container is
listed

at

$129.95.

https://www.vitamix.com/us/en_us/browse/products/Category--Blender-

Containers-and-Cups/?Ns=sku.activePriceProp%7C0, accessed on 3/3/18.
Each Gift Card or unique authorization code may be used one time for or toward the
purchase of any Vita-Mix blender or container. Settlement Agreement p. 27. Any unused amount
will be forfeited and will not be refunded or credited to the user or any account affiliated with the
user. Id. Gift Cards are transferable, have no expiration date, and may be used in connection with
any promotion. Id. However, no more than two (2) Gift Cards each with a face amount of $70 or
one (1) Gift Card with a face amount of $140 may be used in a single transaction or by a single
household or address. Id.
The gift card is essentially a coupon, thus this is a coupon settlement and the rules
surrounding coupon settlements should be applied. This settlement is very similar to the case in
Redman v. RadioShack Corp., 768 F.3d 622, 629 (7th Cir. 2014) cert. denied sub nom. Nicaj v.

2
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Shoe Carnival, Inc., 135 S. Ct. 1429 (2015). Like in RadioShack, class members will a gift card
that can only be used at the Defendant’s store. Like in RadioShack, the gift cards cannot be
stacked, except for up to two gift cards. Like in RadioShack, any unused amount will be forfeited.
And finally, like in RadioShack, consumers will have to use their own money to utilize the gift
card as there are no products available (or at least through its website) that cost $70.00 or less.
This gift card is only a discount on available items, which is the essential definition of a coupon.
In short, this “gift card” is different only in name to a coupon.
Congress passed Section 1712 to regulate coupon settlements, including increased judicial
scrutiny of coupon settlements generally. In re HP Inkjet Printer Litig., 716 F.3d 1173, 1178 (9th
Cir. 2013); § 1712 (e); see also Synfuel Techs., Inc. v. DHL Express (USA), Inc., 463 F.3d 646,
653–54 (7th Cir. 2006); True v. Am. Honda Motor Co., 749 F.Supp.2d 1052, 1069 (C.D. Cal.2010).
The other form of regulation of coupon settlements was to set forth “a series of specific rules that
govern the award of attorneys' fees in coupon class actions.” In re HP Inkjet Printer Litig., 716
F.3d 1173 at 1178; § 1712(a)-(d).
“If a proposed settlement in a class action provides for a recovery of coupons to a class
member,” then it is governed by CAFA. 28 U.S.C. §1712; accord §1712(e). This is the proper
inquiry. Just because there is a choice to get a replacement blade does not mean that CAFA does
not apply. The court’s inquiry is to determine if there are coupons. Undoubtedly, some class
members will receive coupons. Section 1712 applies.
The plain text of §1712, Subsection (a) discusses “the portion of any attorney’s fee award...
that is attributable to the award of coupons” (emphasis added). Thus, CAFA itself has determined
that settlements that create non-coupon value in addition to coupon value (i.e. those where a
separate portion of the attorney’s fee award is attributable to non-coupon relief) still fall within its

3
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ambit. Section 1712 (a), by its own terms, applies to settlements that offer more than just coupons.
A court must scrutinize that portion of the attorney’s fee and base it “on the value to class members
of the coupons that are redeemed.” In re HP Inkjet Printer Litig., 716 F.3d 1173 at 1178.
The court, when approving the settlement of a class action, is not to assume the passive
role that is appropriate when there is genuine adverseness between the parties rather than the
conflict of interest recognized and discussed in many previous class action cases. See, e.g., Eubank
v. Pella Corp., 753 F.3d 718, 720 (7th Cir.2014); Staton v. Boeing Co., 327 F.3d 938, 959–61 (9th
Cir. 2003); In re GMC Pick–Up Truck Fuel Tank Products Liability Litigation, 55 F.3d 768, 801,
819–20 (3d Cir.1995). Critically the court must assess the value of the settlement to the class.
Redman v. RadioShack Corp., 768 F.3d 622, 629 (7th Cir. 2014) cert. denied sub nom. Nicaj v.
Shoe Carnival, Inc., 135 S. Ct. 1429 (2015).
In ascertaining the fairness of a settlement containing coupons, the court is to “consider,
among other things, the real monetary value and likely utilization rate of the coupons provided by
the settlement.” S.Rep. No. 109–14, at 31, as reprinted in 2005 U.S.C.C.A.N. 3, 31. True v. Am.
Honda Motor Co., 749 F. Supp. 2d at 1073. To that end, CAFA provides that “the court may, in
its discretion upon the motion of a party, receive expert testimony ... on the actual value to the
class members of the coupons that are redeemed.” 28 U.S.C. § 1712(d).
In Redman v. RadioShack Corp., the court found that it was inappropriate “to attempt to
determine the ultimate value of the settlement before the redemption period ended without even
an estimate by a qualified expert of what that ultimate value was likely to prove to be.” Redman
v. RadioShack Corp., 768 F.3d 622 at 629. The court must hear from a qualified expert to
determine the ultimate value of the settlement.
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In this case, as in most other cases, it is exceedingly unlikely that the redemption rate for
the gift cards would be anywhere close to 100%. Cases abound in which few class members
redeem their coupons. See Moody v. Sears Roebuck & Co., 664 S.E.2d 569, 572, 574 (N.C. App.
2008) (317 valid claims filed out of 1,500,000-member class, for total of $2,402 in total redemption
of coupons); Union Fidelity Life Ins. Co. v. McCurdy, 781 So.2d 186, 188 (Ala. 2000) (113
redemptions out of 104,000 member class). The fairness of the settlement cannot be properly
assessed until the likely redemption rate is determined.
Additionally, the Court should determine the potential benefit the Defendant will receive
as part of the settlement. “Couponing is an important retail marketing strategy, and believed to
confer a number of advantages on a retail seller, such as breaking routine shopping patterns to use
a coupon, re-activating old customers, and building up store traffic which will result in more
impulse buying.” Redman v. RadioShack Corp., 768 F.3d 622, 631 (7th Cir. 2014) cert. denied
sub nom. Nicaj v. Shoe Carnival, Inc., 135 S. Ct. 1429 (2015).
The Court should also determine that the requested attorney’s fees are too high. Class
counsel is requesting $7,188,846.25 in fees and $50,907.37 in expenses. This request stands in
stark contrast to the estimated lodestar of $2,478,912.50 - $1,728,912.50. The fees requested
should be reduced at least to the lodestar.
Additionally, the fee award should be limited to a percentage of the settlement that it
actually received by the class. The money spent on notice or the claims administrator should not
be included in this calculation. See Redman v. RadioShack Corp., 768 F.3d 622, 630 (7th Cir.
2014). “The ratio that is relevant to assessing the reasonableness of the attorneys' fee that the
parties agreed to is the ratio of (1) the fee to (2) the fee plus what the class members received.”
Redman, 768 F.3d at 630. The Court should apply this analysis when evaluating the attorney
5
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.awatd.

The Court should ·also closely· a,naly~e the potential dupli~~te efforts of counsel_ .and the:

·1evefofdetailprovided in the fee motion aµd adjust the aw~d a~o~dingly. -_ .
· For the foregoing reasons, the Court·shoulddeny final approval of the se~leme~t. Neither

LAW OFFICE OF·SIMINA~URLIS

"-·,

Dated: March 5, 2018

By: /s/ Simina Vourlis
SIMINA VOURLIS
Law Office of Siniina Vourlis
856 Pullman Way
Columbus OH 43212
svoutlis@v~urlislaw.com

A'ttornf!J far Objector

CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing was filed electronically via CM/ECF
on March 5, 2018 and served by the same means on all counsel of record.
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
ANTHONY WILLIAMS, et al.,
v.

Plaintiffs,

DUKE ENERGY CORPORATION, et al.
Defendants.

)
)
)
)
)
)
)

Case No. 1:08-CV-00046
Judge: Edmund Sargus
Magistrate Judge: Norah King

OBJECTION TO PROPOSED CLASS ACTION SETTLEMENT
Class Member, David Ference, hereby objects to the proposed class action settlement in the
proceeding known as Anthony William, et al., v. Duke Energy Corporation, et al.
My name is David Ference, and I reside in Ohio. I was a Duke Energy customer from 2002 to
present. Attached as Exhibit A is a copy of my online claim as proof of my status as Duke
Energy customer during the relevant time period. Therefore, I am a Class Member. I have read
the Class Notice and find the settlement unfair as follows:
EXCLUSION OF CLASS MEMBERS - CLAIMS UNDER $10
The Court should deny final approval because the proposed settlement extinguishes the claims of
some Claimants without providing monetary relief. Claimants owed less than $10 will not
receive monetary relief under the Allocation Plan. Such a result may be reasonable for absent
class members that do not submit a claim form, but it is unreasonable and unfair to deny a
Claimant relief because his or her claim is less than $10.00. There is no evidence in the record as
to the economic infeasibility of a $10.00 payment. As a result, the threshold is arbitrary and
unreasonable. The Court should deny final approval until the Parties demonstrate the economic
infeasibility of a $10 payment, and whether or not there are other forms of payment that may
reduce the administration costs.
UNFAIR, UNREASONABLE, AND INADEQUATE DISTRIBUTION
OF SETTLEMENT FUNDS
The Court should deny final approval because the Class Benefit Fund is an unreasonable, unfair,
and inadequate distribution of settlement funds. Rule 23 was created to allow plaintiffs to
directly recover damages for their injuries. Cy pres distributions substitute direct distributions to
the injured in favor of an indirect benefit. The CBF does not provide direct relief to Class
Members. The CBF does not contact absent Class Members for the purpose of delivering to them
their share of settlement relief. Instead, the CBF is designed to benefit the public and Class
Members indirectly through energy efficiency endeavors. Cy pres relief is appropriate only if
there is a residue after the settlement distribution program is complete and the cy pres
beneficiary(ies) serve the underlying issues of the action. The $8 million CBF distribution is in
fact a cy pres payment that is contrary to the law of this circuit and circuits across the country.
The $8 million funds should flow to the Class first, then to an appropriate cy pres beneficiary.
The issue should be properly addressed and included in the settlement agreement and evaluated
by the court along with the other settlement provisions. Because the settlement does not
1
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appropriately account for the distribution of unclaimed funds using a proper cy pres mechanism,
the Court must reject the settlement and deny final approval.
Settlement funds belong to class members and do not serve as a resource for general public
interest activities overseen or endorsed by the court. A settlement generates property interests,
and proceeds of a settlement fund—having been generated by the value of class members’
claims—belong solely to the class. The ALI Principles describe two circumstances in which cy
pres awards are appropriate: (1)„ when settlement funds remain after all claims are satisfied or
when distribution of funds to all class members is not feasible (for example, because recipients
cannot be located); or (2) when the identified or administrative costs for distribution are too large
and the interests of the cy pres recipients reasonably approximate the interests of the class
members. ALI, Principles of the Law of Aggregate Litig., § 3.07 (2010). The First Circuit
adopted the ALI approach in In re Lupron Marketing and Sales Practices Litigation, 677 F.3d 21
(2012). Here, it is possible that residual funds may be distributed to Claimants.
The Fifth Circuit determined that “[w]here it is still logistically feasible and economically viable
to make additional pro rata distributions to class members, the district court should do so, except
where an additional distribution would provide a windfall to class members with liquidateddamages claims that were 100 percent satisfied by the initial distribution." Klier v. Elf Atochem
North Am. Inc., 658 F.3d 468, 475 (footnote omitted) (5th Cir. 2011). Here, Claimants are not
receiving their full damages. In fact, there is a strict cap on Claimant recovery. Further, there is
no evidence in the record (because settlement distributions have not been made) to determine
that it is not economically feasible to make additional pro rata distributions to Claimants. The
Court should reject the Settlement and the Parties should re-direct the proposed $8 million CBF
distribution to the residential and non-residential subclasses.
The ALI Principles also reject the reversion of unclaimed funds to the defendant. The ALI
Principles explain that returning unclaimed funds to the defendant "would undermine the
deterrence function of class actions and the underlying substantive-law basis of the recovery by
rewarding the alleged wrongdoer simply because distribution to the class would not be viable."
ALI Principles, § 3.07 cmt. b. Courts have generally agreed with the ALI Principles. See 3
Newberg on Class Actions § 10:17 (4th ed. 2011). Here, unused CBF funds revert to Defendant,
which is unfair and unreasonable to the Class. The CBF may be an adequate cy pres recipient;
however, the funding of the CBF at the outset of all settlement distributions combined with the
reverter clause is unfair and unreasonable and indicates that the interests of the Class are not
being protected (especially when a Duke employee serves on the CBF board). The Court should
deny the Settlement.
The U.S. Supreme Court is waiting for an opportunity to address more fundamental concerns
surrounding the use of cy pres remedies in class action litigation, including when, if ever, such
relief should be considered. See Marek v. Lane, 2013 BL 304474, U.S., No. 13-136, certiorari
denied 11/4/13. This Settlement could provide the Supreme Court with that opportunity.
The Court also should not approve any distribution via a cy pres beneficiary or to the CBF until
it can determine the adequacy of the settlement in comparison to class benefits. The Third Circuit
held in In re Baby Products Antitrust Litigation that a settlement, whether or not incorporating a
cy pres award, should provide sufficient compensation to class members. In re Baby Prods.
Antitrust Litig., 708 F.3d 163 (3d Cir. 2013). The Third Circuit rejected a cy pres distribution of
approximately $18 million because it was too large in comparison to class benefits, which was
approximately $3 million. The Third Circuit held that “barring sufficient justification, cy pres
awards should generally represent a small percentage of total settlement funds.” 708 F.3d at 1732
OBJECTION Case No. 1:08-CV-00046

Case: 1:11-cv-00226-TSB
1:08-cv-00046-EAS-RHC
Doc #:Doc
177-22
#: 255
Filed:
Filed:
04/09/18
03/14/16
Page:
Page:
103ofof25
6 PAGEID #: 6772
8534
76.) The total distributions to both residential and non-residential ratepayers has not been
determined. Any distribution to either CBF or another cy pres beneficiary should not exceed the
benefits to either subclass.
EXCLUSION OF CLASS MEMBERS – DIY OWNERS
The Court should deny the Settlement because it does not direct earned interest to be paid to the
Class. All interest earned on sums held in trust for a class are reserved to the class alone. In re
Airline Ticket Com'n Antitrust Lit., 953 F. Supp. 280, 286 (D. Minn. 1997) (denying class
counsels’ request for a portion of interest earned on the settlement sum). The Settlement directs
“interest accrued on monies placed into the Settlement Fund for a particular fund shall be applied
to benefit that fund.” Settlement Agreement at ¶ 22. Only the Class should benefit from accrued
interest. At no time should Class Counsel or Defendant benefit from the interest generated on
behalf of the Class. The Court should reject the Settlement and the Parties should allocate all
earned interest to Claimant payments.
UNFAIR SETTLEMENT– $300 CLAIM THRESHOLD
The Settlement Release is unfair to Class Members that are precluded from receiving benefits
under the Settlement. If the Settlement is limited to claims above $300, then the Settlement
effectively extinguishes the claims of every Class Member with damages less than the $300
threshold. The Court should limit the scope of released to individuals with claims above $300.
Defendant should not get the benefit of a Release that extinguishes the Claims of Class Members
that are not entitled to relief. Further, the Release should be limited to all 5.4L 3-valve engine
vehicles identified in the Notice, not the “operative Complaint,” which includes vehicles that are
not covered by the Settlement.
REDUCTION OF ATTORNEYS’ FEE REQUEST
If the Court approves the Settlement, which it should not, the Court should reduce Class
Counsel’s fee in proportion to the total amount of Settlement funds that revert back to Defendant,
plus the total amount of benefits denied to Claimants owed less than $10. The reverter clause
reimburses Defendant for amounts paid to the Class. The denial of settlement benefits to
Claimants owed less than $10 essentially renders those claims as non-existent, thereby reducing
the true claims-rate. Because the Class will not benefit from those funds, Class Counsel should
not be entitled to fees from those funds.
This Court and courts across the country have staggered fee recovery based on claims-rates and
amounts that ultimately revert to defendants. See e.g. Bowling v. Pfizer, Inc., 922 F. Supp. 1261,
1283-84 (S.D. Ohio 1996), aff’d Bowling v. Pfizer, Inc., 102 F.3d 777 (6th Cir. 1996). This
district has reduced a fee request based on claims rate information. Michel v. Wm Healthcare
Solutions, 2014 U.S. Dist. LEXIS 15606 (S.D. Ohio Feb. 7, 2014) (reducing from 33.3% request
to 15% where claims rate was only 3.9%). Other district courts have similarly reduced
percentage-of-fund fee awards based on claims rates. See, e.g., Pearson v. Nbty, Inc., No. 11-cv7972, 2014 U.S. Dist. LEXIS 357, at *21-*27 (N.D. Ill. Jan. 3, 2014) (reducing 25% benchmark
to 9.6% based on low claims rates); Wise v. Popoff, 835 F. Supp. 977, 982 (E.D. Mich. 1993);
Waters, 190 F.3d at 1296 (reciting the holding of Strong v. BellSouth Telecomms., Inc., 137 F.3d
844 (5th Cir. 1998)). The Court should hold off on any fee award until it can make such a
calculation.
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Reduced fee amounts should be distributed to Claimants first, and then to absent Class Members
via cy pres if additional distributions to Claimants is not feasible. See e.g., Michel v. Wm
Healthcare Solutions, No. 1:10-cv-638, 2014 U.S. Dist. LEXIS 15606, at *52 (S.D. Ohio Feb. 7,
2014) (lowering the fee to 15% “will accomplish…important goals.…[B]y reducing the amount
of the fund paid to Class Counsel, the Court augments the benefit to each Class Member.”).
REDUCTION OF PLAINTIFFS’ INCENTIVE PAYMENT
If the Court approves the Settlement, it should reduce the total of each incentive payment to the
named Plaintiffs. Class Counsel requests $20,000 for each of the four named Plaintiffs. Class
Counsel’s request is unreasonable and unfair to the Class. Class Counsel provides, as
justification for the excessive incentive award request, that each Class Representative:
●
●
●
●
●

Met with Plaintiffs’ counsel
Produced documents and answered interrogatories
Gave a deposition
Participated in settlement talks and,
In some cases, attended mediation sessions.

The named Representatives did not face any increased risks, such as retaliation, that merit a
$20,000 incentive award. The Sixth Circuit provided relevant guidelines for incentive awards in
In re Dry Max Pampers Litigation. 724 F.3d 713 (6th Cir. 2013). The Sixth Circuit noted: “The
propriety of incentive payments is arguably at its height when the award represents a fraction of
a class representative’s likely damages; for in that case the class representative is left to recover
the remainder of his damages by means of the same mechanisms that unnamed class members
must recover theirs. The members’ incentives are thus aligned. But we should be most dubious
of incentive payments when they make the class representatives whole, or (as here) even more
than whole; for in that case the class representatives have no reason to care whether the
mechanisms available to unnamed class members can provide adequate relief. Accord Radcliffe
v. Experian Info. Solutions, 715 F.3d 1157, 1161 (9th Cir. 2013) (holding that the “incentive
awards significantly exceeded in amount what absent class members could expect upon
settlement approval” and thus “created a patent divergence of interests between the named
representatives and the class”). Here, each of the $20,000 incentive payments do not represent a
fraction of the representative’s likely damages. Instead, the proposed incentive payment
potentially makes each of the representatives whole, or possible more than whole. The damages
of each of named Plaintiff is not clear. Because the proposed $20,000 are not proportionate to the
risks faced by the named Plaintiffs, and because the proposed incentive awards potentially make
the representatives whole, the Court should reduce the proposed incentive payments.

INTENTIONALLY LEFT BLANK AND CONTINUED TO NEXT PAGE
4
OBJECTION Case No. 1:08-CV-00046

Case: 1:11-cv-00226-TSB
1:08-cv-00046-EAS-RHC
Doc #:Doc
177-22
#: 255
Filed:
Filed:
04/09/18
03/14/16
Page:
Page:
125ofof25
6 PAGEID #: 6774
8536

By:

~/Sim.ina~V_o=ur=li-·s~~~~~--

Simina Vourlis, Attorney
Thc1 Law Offices of Simina Vourlis
16~:9 W. Third Avenue
Co:lumbus, OH 43212-6710
Telephone Phone: ·614.487.5900
svc1urlis@vourlislaw.com
At":omey for Objector

I hereby certify that a true copy of the foregoing was filed electronically via CM/HCF on March
14
2016, and served by the same means on all counsel of record.
/s/ Sim.ins. Vourlis

OlUEClloN Case No. l :08-CV-00046

5

Case: 1:11-cv-00226-TSB
1:08-cv-00046-EAS-RHC
Doc #:Doc
177-22
#: 255
Filed:
Filed:
04/09/18
03/14/16
Page:
Page:
136ofof25
6 PAGEID #: 6775
8537

Thank you for submitting your claim. Your
Claim Number is set forth below. Please print
this page for your records or write down your
Claim Number. Your Claim Number may be
requested in any future correspondence
regarding your claim.

Claim
Number:

Print

10024184

Home

Case:
Case:
1:11-cv-00226-TSB
1:12-md-02316-BYP
Doc #:Doc
177-22
#: 111
Filed:
Filed:
04/09/18
12/22/15
Page:1 14
of 4.
of 25
PageID
PAGEID
#: 5660
#: 8538
IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
In Re: FORD MOTOR CO. SPARK
PLUG AND THREE VAL VE ENGINE
PRODUCTS LIABILITY LITIGATION

)
)
)
)
)
)

Case No. 1:12-MD-2316
(MDL Docket No. 2316)
ALL CASES
JUDGE BENITA Y. PEARSON

OBJECTION TO PROPOSED CLASS ACTION SETTLEMENT
Class Member, Stephen A. Kron, hereby objects to the proposed class action settlement in the
proceeding known as Daniel Perko v. Ford Motor Company.
My name is Stephen A. Kron, and I reside at 5 Marquesa, Dana Point, CA 92629, telephone
(949) 283-2214. I own a Ford F-150, model year 2004, VIN# 1FTRX12W04NC11203 and Ford
F-350, model year 2004, VIN# IFDWF36Ll4EC08940. Attached as Exhibit A are copies of the
Notice of Settlement and the vehicle registrations as proof of ownership of a Class Vehicle.
Therefore, I am a Class Member. I do not see how my past objections nor my attorneys past
objections have any relevance to this objection. Neither my attorney nor I intend to call any
witnesses at the Final Approval Hearing. I have read the Class Notice and find the settlement
unfair as follows:

UNFAIR,UNREASONABLE,ANDINADEQUATESETTLEMENT
The Class Settlement is unfair, unreasonable, and inadequate. The Court should deny the
Settlement.
"[I]n evaluating the fairness of a settlement," it is essential to determine "whether the settlement
gives preferential treatment to the named plaintiffs while only perfunctory relief to unnamed
class members." Vassalle v. Midland Funding LLC, 708 F.3d 747, 755 (6th Cir. 2013) (internal
quotation marks omitted). "[S]uch inequities in treatment make a settlement unfair." Id. Here, the
Settlement gives preferential treatment to some Class Members while providing no relief to
others. The 11 preferential treatment" test looks to the relationship between the relief to the class
representatives and the relief to the absent class members. Vassalle, 708 F.3d at 755 ("such
inequities in treatment make a settlement unfair"); see also In re Dry Max Pampers Litig.,
724 F.3d at 718 (citing Vassalle and explaining that the rule against "preferential treatment"
ensures that the settlement benefits are fairly allocated among the named plaintiffs, the absent
class members, and class counsel). Here, the named Plaintiffs will receive thousands of dollars,
Class Counsel will receive $5.25 million, and an unknown percentage of absent Class Members
will receive nothing. The Settlement benefits are not fairly allocated, thus, the Settlement is
unfair, unreasonable, and inadequate.
The Settlement creates an unfair and unreasonable claim threshold that deprives a significant
number of Class Members from obtaining relief. At least one named Plaintiff paid less than $300
to have a dealer replace defective spark plugs. For example, Plaintiff Kinch paid "around $300"
after his dealer discounted the amount owed. If Defendant's local dealers engaged in a pattern or
practice of limiting repairs to $300 or less, numerous Class Members may be precluded from
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obtaining relief under the Settlement, which would be unfair. Plaintiffs agree that "[t]he
dealership's standard charge to remove and replace all 8 plugs from a Covered Vehicle
(assuming no plugs break during the TSB removal process) is nearly $300." They further agree
that "[t]his is higher than the cost to remove plugs from other vehicles because the defects in the
plugs in Covered Vehicles require extra time, care, and expense to remove as required by TSB
08-7-6. These extra charges are incurred because the cost to remove plugs that do not break is
higher than if the plugs were not defective." Covered Vehicle owners were already paying a
premium to Defendant and local dealers at $300 for 8 plugs; Class Members should be permitted
to obtain recovery for amounts less than $300.
If it is the case that no named Plaintiff paid $300 or less to replace spark plugs, then the named
Plaintiffs are inadequate representatives and cannot represent a nationwide class of "all current
and former owners and lessees." The Class is defined as "the Class includes all current and
former owners and lessees of the following vehicles in the United States, if the vehicles have a
5.4 liter 3-valve engine: 2004-2008 Ford F-150 trucks, 2005-2008 Ford F-Super Duty trucks
(e.g., F-250 and F350), 2005-2008 Ford Expeditions, 2005-2008 Lincoln Navigators and 20062008 Lincoln Mark LTs. The Settlement creates a $300 threshold and necessarily anticipates that
some Class Members will have claims of $300 or less. Those Class Members will be entitled to
zero benefits under the Settlement. The Class definition does not exclude Class Members with
claims of $300 or less and therefore expects Class Members to accept a full release in exchange
for nothing. It is unreasonable and unfair for the named Plaintiffs and Class Counsel to approve a
Settlement where some Class Members are entitled to no benefits under the settlement. The
Court should deny the Settlement and require Class Counsel to identify how many Class
Members will be precluded from obtaining settlement benefits.

Some of the named plaintiffs are inadequate representatives with interests that are directly
opposed to the interests of the Class. The Settlement is limited to the following Covered
Vehicles: 2004-2008 Ford F-150 trucks; 2005-2008 Ford F-Super Duty trucks (F-250 and F-350
trucks); 2005-2008 Ford Expeditions; 2005-2008 Lincoln Navigators; and 2006-2008 Lincoln
Mark LTs. Further, the Covered Vehicles are limited to those with 5.4 3-valve engines. Some
named Plaintiffs, however, own or lease vehicles that are not included in the Covered Vehicle
list, or that had a different engine type. For example, Plaintiff Perko owns a 2006 Ford Mustang.
Ford Mustangs are not included in the Settlement. Any owner of a 2005-2008 Ford Mustang
(identified in the TSB 08-7-6 circular) is precluded from obtaining benefits under the Settlement;
yet, Plaintiff Perko will receive $5,000 as an incentive award. Because Mr. Perko will obtain
benefits under the Settlement, and no other owner/lessor of a Ford Mustang will obtain benefits,
the Settlement is unfair. Named Plaintiffs with vehicles/engines that are not covered in the
Settlement should not be permitted to obtain any compensation under the Settlement.
EXCLUSION OF CLASS MEMBERS - 100,000-MILE THRESHOLD

The Settlement unreasonably precludes Class Members with less than 100,000 miles from
obtaining relief. Class Members whose vehicles have not reached 100,000 miles have until
February 27, 2017 to reach that threshold and obtain benefits under the Settlement Agreement.
See Class Counsel's Fee Motion at n.4. Such a requirement is unreasonable because the
experiences of numerous named Plaintiffs demonstrate that spark plug replacements are
necessary prior to the 100,000-mile mark and many Class Members are experiencing engine
misfires now. Much like Plaintiff Phillips, who experienced engine misfires at 70,000 miles and
Plaintiff Diggs, who experienced misfires at 55,000 miles, Class Members should not be forced
to wait until it is too late to have their spark plugs replaced. Such restrictions create an
2
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unreasonable safety hazard that places Class Members and the public in jeopardy. Class
Members should be permitted to obtain spark plug replacements regardless of their total mileage.
EXCLUSION OF CLASS MEMBERS - DIY OWNERS
The Settlement unreasonably excludes DIY car owners from obtaining relief. In order to obtain
partial reimbursement, the cost to the Claimant must be $300 or more and the Claimant must
have had the service performed by a service provider, that is a repair facility or dealership. The
Settlement does not provide compensation to DIY vehicles owners, which is unfair and
unreasonable. DIY vehicle owners should be permitted relief for their out-of-pocket costs,
whether complete or partial relief.
Plaintiff Morse replaced his spark plugs on his own at 50,000 miles. As a result of the defective
plugs, Plaintiff Morse was forced to purchase a special tool to extract the broken plugs. Plaintiff
Morse successfully removed the spark plugs on his own at the cost of a special $400 tool.
Though Plaintiff Morse subsequently took his vehicle to a local dealer at 100,000 miles to have
the plugs removed and replaced, there are many DIY car owners that perform spark plug
replacements on their own. Like Plaintiff Morse, they incurred unreasonable costs and should be
permitted to obtain relief under the Settlement.
The Settlement also is unreasonable because conflicting information has been provided through
the Settlement documents on one hand, and by Class Counsel on the other hand. Class Counsel
contends in its Final Approval Motion that the Settlement compensates DIY Class Members. In
its Final Approval Motion, Class Counsel states that it is entirely possible to obtain Out-ofPocket Expenses that exceed $300; however, the criteria for such relief in not available to the
Class. Every Settlement document indicates DIY Class Members are not entitled to relief. In
fact, numerous Class Members have reached the conclusion that they are not eligible for benefits
under the Settlement because they performed the spark plug replacements on their own. See
Objection by Edward Westfield. Defendant's Owners Guide's also provide information for
owners/lessors to perform repairs on their own. For example, the Owners Guide for 2004 Fl50s
provides: "Replace the spark plugs with ones that meet Ford material and design specifications
for your vehicle, such as Motorcraft or equivalent replacement parts. The customer warranty may
be void for any damage to the engine if such spark plugs are not used. See 2004 Fl50 (f12),
Owners Guide (post-2002-fmt) at 275." The Owners Guide not only mandates which spark plugs
should be used (Ford Motorcraft plugs) but that owner vehicles may be damaged if they are not
used. If it is the case that the Settlement compensates DIY vehicle owners, the Court should
order a second round of Notice that clearly indicates that do-it-yourself vehicle owners are
entitled to relief, the requirements for relief, and an example of what relief could total, similar to
the examples in the current.
EXCLUSION OF CLASS MEMBERS - $300 CLAIM THRESHOLD
The Settlement Release is unfair to Class Members that are precluded from receiving benefits
under the Settlement. If the Settlement is limited to claims above $300, then the Settlement
effectively extinguishes the claims of every Class Member with damages less than the $300
threshold. The Court should limit the scope of released to individuals with claims above $300.
Defendant should not get the benefit of a Release that extinguishes the Claims of Class Members
that are not entitled to relief. Further, the Release should be limited to all 5.4L 3-valve engine
vehicles identified in the Notice, not the "operative Complaint," which includes vehicles that are
not covered by the Settlement.
3
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REQUEST

Class Counsel's fee request is unreasonable and unfair to the Class. The burden of proving the
fairness of the settlement is on the proponents. Greenberg v. Proctor & Gamble Co. Inc., 724
F.3d 713, 718 (6th Cir. 2013) (quoting 4 Newberg on CJass Actions§ 11:42 (4th ed.); see also,
e.g., Ault v. Walt Disney World Co., 692 F.3d 1212, 1216 (1 lth Cir. 2012); In re Katrina Canal
Breaches Litig., 628 F.Jd 185, 196 (5th Cir. 2010)). In light of the points above, Class Counsel
has not met its burden of proof. First, the named Plaintiffs are inadequate. Second, Class Counsel
approved a Settlement where a significant number of Class Members are entitled to zero
benefits. Third, the
ice is unclear as to whether or not DIV owners/lessors are entitled to
benefits. The C
ould deny Class Counser s fee request until the Settlement's deficiencies

Dated: December 22, 2015

By: Isl Simina Vourlis
Simina Vourlis, Attorney
The Law Offices of Simina Vourlis
1689 W. Third Avenue
Columbus, OH 43212-6710
T: 614.487.5900
F: 614.487-5901
svourlis@vourlislaw.com

Attorney for Objector
CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was filed electronically via CM/ECF on
December 22, 2015 and served by the same means on all counsel of record.

Isl Simina Vourlis
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Ci nci nnati, OH 152 02

Lead Class Counsel
Ri chard S. Wayne
STRAUSS TROY CO. LPA
The Fc.>clcra l Reserve 11uilding
... ..Ju 1~ .i ::, t F1.rn 1·ll1 Stn:c:L
Cincinatli, OH '1·5202-'1·018
Defend ant's Coun se l
Shon M orga n
QUINN EM/\N UELU llQU llAlrl' &SULLI V/\N, LLP
~ i (,r; ') F it~lllTO<l '-;tn•l't, l0 111 Floor
Los /\ngcles, CJ\ lJOO 17
Objection to Selllc m ent in Volz v. Th e Coca-Cola Co., No. 1:10-cv-00079-MRA-Sl<B

Dear Clerk, /\clm i n ist rator and Cou 11sel:
I, David Jay r erencc, object to the setllcmcnt in Volz v. The Coca-Cola Co., No. 1:10cv-00879- M RB-Sl<B as fo ll ows:

IN/\OEQUATE RELIEF
Tht? proposed injun clive rel iefi s inadequat e, unreri so m1bl c, a nd unfair to th e Class .
Defend ants hav<' agreed to set.lie this rnsc in exclrnngc for business praclicc changes
tt1aL 1t l1Cls already made. /\s a r cs ulL, 11 0 vc1 lu e has been provided lo tile Cla ss ris a
res ult of this IC1 wsu it or Cl<iss Cou nse l's ;ict ions.

/\p ro posed class action o n he hair of C.1 lifo rn ia, New York, and Nt•w Jersey resi dents
against Defendants fo r false advertising is currently pending (e.g. Ackerman v. Coca Cola Compa ny cl al. and oth er "non-seltling acti ons" in Settlement Agreement). Thal
c;1~ l' ';('('•<' 111 o m •l;11·y rC'; i l'r :ind comp1 ·11 .... 11 1rv d:1111:1fH"> 11 :H ldil 111 · < i11 111ncti \ c
re lief. The terms of this setllcmcnt, howeve r, raise Lil e specter or Cl reverse auctio n.
l
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Si111i1"r r;ll S(' ; 1d v <·rti s i 11 1~ Cil S(' S lt ;t V(' IH '(' ll lil t• d ;q~;ii11 s t Der<! IHl ;111l s ;11·0 1111d l it e
l111 w 1• vc•r, 011ly J"iv1' fl!l" i s clit'tic111 ~ ; ;1n• ill dlld<•d i 11 l il c• Sl'lll c' lll< 'lll ;111 d llH'
se lll c 111 c 11l prov id t•s in ju n c tive n·li cl"as tlt c sol<· forn1 of class reli e f. Did Cl :1ss

Ultl lt lry;

Counsel conl"er with counsel in other juri sdi ction s r ega rding their claims agai nst
del"end;111t s i11 si111il ;1r r; 1s l's·! Is tit<· reli<'foht ;1i1wd in this sc t t lc 111 c•1H ;1dc qu .1tc
considering Lhc strength of Plaintiff's case? The Court sho uld carefully exa min e t he
nature of th e settl em ent and determin e wh eth er Defe ndants structured a11d
acciuired a poor settlement with we;ik p;irli cs-to th e d etrim ent of t he Cl;1ss and th e
public- ill excli<111 ge IOI" rees. li en:, U<l SS Cuu 11 se l w il l r ecei ve rar grec1Ler l 1e11 el'ils
than th e enlir·e cl ass co mbined.
There is no provi si o n ;is lo how Cl11ss l.01111sel w il l m on itor Defc nd;rnt s'; ;1ilvertisi 11g
which may g iv e ri se to future moclifi ca li o ns of the injun ctio n's te rm s. Cha 11ges in
conditions rnay r eq uire future modifi cation s to lhe injunctive te rm s; lh e set tlement
1
cloec; no t c; uffici c•ntl y ;1rco111 1t· for· rnn ni tori nl', Dc1'<'11d11 11ts ciction s, ;111cl if 1J('IT<;<;; 1ry .
expa nding Lil e injun cllve r el ief.

UNFAIR RELEJ\SE
This Settleme nt ca rves o ut lh e r es id ents of f.l orida, Oh io, Illinoi s, M isso uri. and the
US Virgin Island s and pro hi bits them fro m r aising clai ms against Defcnda11ts that
co u lcl have b 0011 r ;1i<;ed in thi <; ziction. U11 fo r t un;.1tt•ly. Class :V1ember<; w il l c1 1d up
r el eas ing th eir claims aga in st Defendants in exchange for no compe 11 sati o 11. T he
Release ba r s Class M embers from taking adva n tage of any future settl em e nt
providin g inj un ctive, declaratory, or equi t<i bl e r eli ef against Defendants. Class
M embers should not be prohibited from taking ad vantage of such r eli ef in the
future.

PEE AWARD
The r esult obta in ed in this settlement docs not justify th e requested fee awa r d. Cl ass
Counsel requ ests $1.2 mi ll ion. Defendants hav e agr eed not to oppos e Class Cou nsel's
fee r eq u est. Despite the clea r sailing provi sio n in the settlemen t agreement, th e
Court should carefully scru ti nize the fee r equ est. Il er e, the r es ult obtained for the
Class con sists or in j unctive r elief alo ne: however, Clt1ss Coun se l has not v;1 lu ~1ted
that b en efit. Regardless, as stated above, w heth er from the perspectiv e of
Defe nd ants or th e Cl ass, th e valu e of the injunctive r elief is de minimis; Defe ndant is
no t ch anging i ts practices and the Class co uld lrnve obt·ained lh e s;i m c ben efits had
the lawsuit never been filed. /\s a r es ul t, the fee request has no b as is upon w hi ch to
justify the r eq u ested fee awa rd and the Cou r t sho ul d reject t he fee request.
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

DAVID VOLZ, NICHOLAS

ARM.ADA, SCOTT COOK, AH.i.\IBD
l<I-IALEEL, STEPHANIE BRIDGES,
and JUAN SQUIABRO,
Plaintiffs,

Civil No. 1:10-cv-00879-MRB-SKB

NOTICE OF APPEARANCE ON
BEHALF OF OBJECTOR DAVID
JAY FERENCE

vs.

THE COCA-COU COMPANY and
ENERGY BR.ANDS INC.,
Defendants.

NOTICE OF APPEARANCE OF COUNSEL
ON BEHALF OF OBJECTOR DAVID JAY FERENCE
The Clerk of Court and all parties and attorneys of record:
I am admitted or othenvise authorized to practice in this court. Please
take notice of my appearance as counsel of record for objector and class
member DAVID JAY FERENCE per the objection filed on 11~14-14 [DE 58]:

1.1Dated: December )If, 2014

By: / s/ Sirn.ioa Vourlis
Simina Vourlis, Attorney
The Law Office of Simina Vourlis
1689 W. Third Ave.
Columbus, OH 43212
Email: svourlis@vourlislaw.com
Telephone: (614).487-5900
Fax. (614-487~5901)
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David· ay Ference; Objector

CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing was filed electronically via

"'"'

Civ1/ECF on the December >'f; 2014 and served by the same means on all

cm..:insd of record.
/ s / Simi.na V ourlis
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