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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

VALERIE BEZDEK, Individually and on
Behalf of All Others Similarly Situated,
Plaintiff,
v.

VIBRAM USA INC. and VIBRAM
FIVEFINGERS LLC,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No. 12-10513-DPW

NOW COMES Madeline Monti Cain ("Cain") 1 , by and through the

undersigned counsel, pursuant to (1) the Notice of Proposed Settlement of Class
Action, (2) Rule 23(d) of the Federal Rules of Civil Procedure, and (3) equity, and
respectfully submits her Notice of Objection, Intention to Appear and Request to
Be Heard at the October 29, 2014 Fairness Hearing.
I.

PRELIMINARY STATEMENT

(([Tjhere is a recognition that objectors make the system
work better overall, and perhaps even make it more
difficult for class counsel to overreach in a way that harms
defendants. Judges are more cognizant of their
responsibilities under Rule 23(e), and they increasingly
realize that counsel for objectors can help them carry out
their responsibilities. '12
Madeline Cain is a Tennessee resident who purchased the relevant Five
Fingers footwear, as defined by the proposed Settlement. Accordingly, Miss Cain
is a member of the proposed Settlement Class defined in this action.

Cain purchased one or more pairs of relevant Five Fingers footwear
between the dates of March 21, 2008 and May 27, 2014 in the United States.
Cain resides at 7608 Queensbury Drive, Knoxville, Tennessee 37919. Miss
Cain's telephone information has been withheld for privacy purposes, but is
available upon request by contacting undersigned counsel.
1

Morrison, Alan B., Improving the Class Action Settlement Process: Little
Things Mean a Lot, 79 Geo. Wash. L. Rev. 428 (Feb. 2011).
2
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Miss Cain respectfully submits that the proposed Settlement is unfair and
unreasonable and should be denied final approval.
First, the proposed Settlement is generally unfair, unreasonable, and
inadequate, including, most notably, the inadequacy of the relief. It is a
nationwide settlement, involving "thousands" of class members, and purports to
place an aggregate value on those settled claims of $3,750,000. The amount is
exceptionally problematic, and by itself, poses what Miss Cain submits are
unbreakable barriers to the final approval of the settlement, for a variety of
reasons.
At the outset, there is simply no way to measure or assess how the settling
parties arrived at a settlement price of $3. 75 million. More significantly, nor does
there appear to be any way for a Settlement Class Member to reasonably calculate
what his or her own claim(s) may be worth. [See Notice of Class Action, Part III,
Section 9, at p. 5] ("it is reasonable to expect that Class members may receive
payment in the range of $20.00 to $50.00 per pair, which could increase ... or
decrease depending on various factors . . . . "). Surely, it is unfair to expect
Settlement Class Members to weigh-in on the merits of the proposed Settlement
without the benefit of basic information.
What's more, aside from the paltry settlement amount for a nationwide class
of "thousands," after deducting attorneys' fees, expenses, and incentive awards,
the amount available to Settlement Class Members is reduced to $2,735,000.
Worse still, the Settlement Fund will be even further reduced when notice and
administration costs are deducted pursuant to the terms of the Settlement
Agreement. The notice program was extensive and included email notice to
217 ,661 addresses, postcard notice to 77 ,411 addresses, CAFA notice to state and
federal officials across the country, publication notice in Runner's World magazine,
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advertising on Internet sites, mobile advertising on mobile and tablet sites,
Facebook advertising, an website, and a toll-free telephone line. Needless to say,
the costs of such widely disseminated notice was substantial, as will be the costs
for administering the settlement, processing claims, distributing proceeds, and
related matters, still further reducing the amount of the settlement for Settlement
Class Members' benefit.
Second, Class Counsel seek $937,500, or 25% of the gross settlement fund,
despite the fact the case never progressed beyond the pleading stage, specifically,
the motion to dismiss stage. From the electronic docket, it appears that the case
was actively litigated by the parties (as adversaries) for only a year. There were no
discovery motions, no other dispositive motions, no class certification briefing, no
summary judgment briefing, and no interlocutory appeals. And although Class
Counsel reference discovery in their settlement approval papers, the electronic
docket is devoid of any record of such discovery and it appears that no depositions
were taken in the case, even of the parties. Consequently, considering the
surprising brevity of the litigation and the (small) scope and (lack of) breadth of
the work completed, 25% of the Settlement Fun is simply an exorbitant fee.
In addition, the Settlement Agreement also has a "clear sailing" provision,
which "is one where the party paying the fee agrees not to contest the amount to
be awarded by the fee-setting court so long as the award falls beneath a negotiated
ceiling." Weinberger v. Great N. Nekoosa Corp., 925 F.2d 518, 520 n.1 (1st Cir.
1991). When confronted with a "clear-sailing" provision, courts have a heightened
duty to peer into the provision and scrutinize closely the relationship between
attorneys' fees and benefit to the Class, being careful to avoid awarding
"unreasonably high" fees simply because they are uncontested. Staton v. Boeing
Co., 327 F.3d 938, 954 (9th Cir. 2003). By their nature, such provisions deprive
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the court of the advantages of the adversary process in resolving fee
determinations, and are therefore disfavored. Weinberger, 925 F.2d at 525.
Third, the injunctive relief to be afforded by the proposed Settlement- i.e.,
Defendants vow "to take commercially reasonable efforts to discontinue certain
aspects of its advertising and marketing campaign" [Doc. 77, at Page 18,
Settlement Agreement, Section III. D.] - is illusory. Nothing before the Court even
hints at suggesting how this so-called injunctive relief might actually be
meaningful to Settlement Class Members.
Fourth, the objection process is also unduly burdensome to Settlement
Class Members. To object, Settlement Class Members must possess and supply
"verification" or proof of purchase, yet no such requirement is imposed on
Settlement Class Members who file a claim for a single purchase. This disparity
in the treatment of Settlement Class Members evidences an effort by Class
Counsel to make it more difficult for Settlement Class Members to object to the
proposed Settlement than to submit a claim. It is, after all, likely that many
purchasers of relevant Five Finger products would not have retained receipts of
any type for purchases made six or even two years ago.
The notice of the proposed Settlement was evidently drawn to intimidate and
overburden Settlement Class members from objecting to the proposed Settlement
or from submitting multiple claims. The notice causes potential objectors to leap
unnecessarily-erected hurdles to tell the Court what they think about the
proposed Settlement. And while fewer, if any other, Settlement Class member(s)
will voice their opinion(s) of the proposed Settlement, this result would appear
contrary to the spirit of Rule 23's requirement for reasonable notice and presents
due process concerns erecting obstacles for Settlement Class members to be
heard.

-4-

Case: 1:11-cv-00226-TSB
Case 1:12-cv-10513-DPW
Doc #: 177-16
Document
Filed: 04/09/18
84 FiledPage:
08/15/14
6 of 191
PagePAGEID
5 of 21 #: 8205

Fifth, the named Plaintiffs did not substantially participate in the litigation
and they are thus not entitled to incentive awards of $2500 each.
In a nutshell, several important aspects of the proposed Settlement appear
to be premised upon a fictive world. However, "[c]ases are better decided on reality
than on fiction." United States v. Priester, 646 F.3d 950, 953 (6th Cir. 2011).
Unfortunately, the stark reality of this particular settlement is that it benefits
Class Counsel vastly more than it does the consumers who comprise the
Settlement Class. The conclusion is therefore unavoidable: this settlement gives
preferential treatment to Class Counsel while only perfunctory relief, if any, is
given to unnamed Settlement Class Members.
For all of this, the settlement in this case is not fair within the meaning of
Rule 23, should be rejected, and the application of attorneys' fees should be
denied.
II.

STANDARD OF REVIEW

A.

Standard for Approving Class Action Settlements in General

"Because class actions are rife with potential conflicts of
interests between class counsel and class members,
district judges are expected to give careful scrutiny to the
terms of the proposed settlements in order to make sure
that class counsel are behaving as honest fiduciaries for
the class as a whole. "3
A district court may approve a settlement only if it is "fair, reasonable, and
adequate." Fed. R. Civ. p. 23(e)(l)(c); City P'ship Co. v. Atl. Acquisition Ltd. P'ship,
100 F.3d 1041, 1043 (1st Cir. 1996), "or (in shorthand) 'reasonable,'" Nat'lAss'n

of Chain Drug Stores v. New England Carpenters Benefits Fund, 582 F.3d 30, 44

Mirfasihi v. Fleet Mortgage Corp., 356 F.3d 781, 785 (7th Cir. 2004)
(citations omitted) (collecting cases).
3
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(1st Cir. 2009). If the parties negotiated at arm's length and conducted sufficient
discovery, the district court must presume the settlement is reasonable. City

P'ship, 100 F.3d at 1043.
Absent class members have little at stake and thus insufficient incentive to
closely monitor class counsel and his strategic choices. See, Mars Steel Corp. v.

Continental fll. Nat'l Bank & Trust Co., 834 F.2d 677, 681 (7th Cir. 1987).
Accordingly, the role of the District Courts in evaluating proposed settlements is
akin "to the high duty of care that the law requires of fiduciaries." Reynolds v.

Beneficial Nat'l Bank, 288 F.3d 277, 280 (7th Cir. 2002). District Courts must
"exercise the highest degree of vigilance in scrutinizing proposed settlements of
class actions." Synfuel Techs., Inc. v. DHL Express (USA), Inc., 463 F.3d 646, 653
(7th Cir. 2006) (quoting Reynolds, at 279).

B.

The Settlement in This Case Demands Stricter Scrutiny

When, as here, judicial approval of a proposed settlement is sought prior to
class certification, the Court must determine whether a class can be certified
pursuant to Fed. R. Civ. P. 23(a) and 23(b). "A class settlement cannot technically
be approved unless, by definition, a class is upheld." 4 Newberg on Class Actions
§ 11.27 (4th ed. 2006). The Court must conduct a "rigorous analysis" and "be

persuaded that the prerequisites of Rule 23(a) have been met." Gen. Tel. Co. v.

Falcon, 457 U.S. 147 (1982). 4
When, as in this case, the Court is asked to certify a class and approve its
settlement in a single proceeding, the requirements of Rule 23(a), which are
intended to protect the rights of absent class members, "demand undiluted, even
heightened, attention." Literary Works in Elec. Databases Copyright Litig. v.

The class action requirements embodied in Rule 23(a) are numerosity,
commonality, typicality, and adequacy of representation.
4
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Thomson Corp., 654 F.3d 242, 259 (2d Cir. 2011) (citing Amchem Prods., Inc. v.
Windsor, 521 U.S. 591, 620 (1997)). Most importantly, the Court's consideration
of a proposed settlement is binary: it must either approve or reject the settlement
as proposed. If the Court concludes that there a proposed settlement is deficient,
it must reject the entire settlement outright, and may not "delete, modify, or
substitute certain provisions." Davis v. J.P. Morgan Chase & Co., 827 F. Supp. 2d
172, 176 (W.D. N.Y. 2011).
Significantly, courts have also demonstrated an appropriately higher level
of scrutiny of certain class action settlements. In particular, Courts should be
leery of settlements using lower compensation to certain class members, see In Re

General Motors Corp. Ack-Up Truck Fuel Tank Prods. Liability Litig., 55 F. 3d 768,
808 (3d Cir. 1995) ("One sign that a settlement may not be fair is that some
segments of the class are treated differently from others"). Here, for example, as
Miss Cain demonstrates, some Settlement Class Members who purchased one or
more pairs of relevant Five Fingers footwear - but who did not retain receipts for
the purchases - may wind up not receiving any relief at all.

C.

The Importance of Objectors in Class Action Settlements

Class actions are "unique creatures with enormous potential for good and
evil." Johnson v. General Motors Corp., 598 F.2d 432, 439 (5th Cir. 1979) (Fay, J.,
specially concurring). In virtually every class action seeking money damages, the
person with the most at stake financially is the attorney representing the class.
Commentator's recognize that the attorney's interest in securing the highest fee
and the class members' interest in attaining the greatest recovery often diverge.
John C. Coffee, Jr., Understanding the Plaintiff's Attorney: The Implications of

Economic Theory for Private Enforcement of Law Through Class and Derivative
Actions, 86 Colum. L. Rev. 669, 686-91 (1986). The class members, with so little
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at stake in the first place, have insufficient incentive to closely monitor class
counsel and her strategic choices. See, Mars Steel Corp. v. Continental fll. Nat'l

Bank & Trust Co., 834 F.2d 677, 681 (71h Cir. 1987).
Even if the class has a very strong claim on the merits and class counsel
ordinarily would prefer to go to trial rather than settle at a discount, the attorney
must acknowledge that she cannot control the pace at which the court will
entertain her action. The existence of other simultaneous suits on behalf of the
same class before different courts makes the race to judgment very risky. Thus,
class counsel most likely will decide that it is in his or her own best interest to
settle the action and guarantee compensation for his or her work.
Likewise, the defendant is aware that class counsel is under substantial
pressure to settle. Indeed, legal scholars have noted that the pressure on class
counsel to collude with the defendant in this manner may be extreme. See, e.g.,
Tim Oliver Brandi, The Strike Suit: A Common Problem of the Derivative Suit and the

Shareholder Class Action, 98 Dick. L. Rev. 355, 391 (1994). Even if class counsel
is able to resist this pressure, the defendant may simply go knocking on the door
of another lawyer representing the class to see if she will succumb.
Here, the parties predictably present the proposed Settlement to both the
Settlement Class and the Court in the most favorable light, downplaying any
possible weaknesses or problems with the deal. It is also generally the duty of the
court as well as counsel for the parties present in the action to allow objectors to
testify and state their objections on the record. Waters v. City of Chicago, 420
N.E.2d 599 (Ill. App. 1981). After all, it has been said that objectors are the only
parties with an incentive to uncover flaws in the proposed settlement.
Wasserman, R., Dueling Class Actions, 80 B. U. L. Rev. 461, 483 (April 2000).
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In the absence of an adversarial proceeding, however, this Court is poorly
situated to uncover any potential conflicts between Class Counsel and the Class,
or among various Class members, or to otherwise assess the fairness of the
proposed Settlement. Hence, the significance of hearing the contentions of
objectors. 5 But when the terms of the Settlement impose unreasonable
requirements on and erect unnecessary barriers to Settlement Class Members who
would like to weigh in on the reasonableness of the proposed settlement, the
Court is denied the benefit of contrary views, especially of those views
constructively offered to improve the settlement.
III.

STATEMENT OF OBJECTIONS
A.

The Settlement Is Unfair, Unreasonable, and Inadequate

The proposed Settlement provides inadequate relief. Significantly, by reading
the notice, Settlement Class Members cannot reasonably calculate what their
claims may be worth. Expecting Settlement Class Members to reasonably assess
and weigh-in on the merits of the proposed Settlement absent the benefit of such
bare and basic pieces of information is impractical, to say the least. Here, the
proposed Settlement fails to reasonably apprize Settlement Class Members of the
monetary amount of their claims. Settlement Class Members may receive $20 a
pair, $94 a pair, or something in between. Accordingly, the notice failed to provide
sufficient information to Settlement Class Members in order for them to make a

There are three main kinds of objectors to class settlements - ( 1) those who
genuinely want to improve or scuttle an inadequate settlement, (2) those attorneys
in competing class actions who simply want a piece of the fee pie, without any
really significant improvements in the settlement for class members, and (3) those
competing class counsel who have filed class actions elsewhere but who have been
'low-balled' out of their own cases by defendant picking the group of class counsel
who will settle on terms most favorable to defendants .... " 19 Class Action Rep.
207 (1996).
5
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reasonable determination about whether to make a claim, to exclude themselves,
or to object to the proposed Settlement.
As pointed out in Murray v. GMAC Mortgage Corp., 434 F. 3d 948, 952 (7th
Cir. 2006), when a class case settles for such an inconsequential amount as this
- and after all the deductions for fees, expenses, incentive awards, notice costs,
and administration costs, the amount certainly inconsequential - it is either a
frivolous case or Class Counsel settled the case far too cheaply. There is nothing
to suggest that this case was "frivolous." Moreover, it is a nationwide settlement
involving "thousands" of consumers. Thus, it appears the case was settled too
cheaply.
Aside from the paltry settlement amount of $3,750,000 for a national
settlement, deducting $937,500 for attorneys' fees, $70,000 in expenses, and
$7,500 in incentive awards reduces the actual amount $2,735,000.
And deduct from this the substantial (but apparently unknown) costs of
notice and administration, and the amount available to Settlement Class Members
is exceedingly low. Nowhere are Settlement Class Members apprized of the costs
of notice and administration, an amount which, along with claims, incentive
awards, and attorneys' fees and expenses, under Section III.A.2. of the Settlement
Agreement, "shall be paid exclusively from the Settlement Fund." [Doc. 77, at Page
15]. Considering the scope and manner of notice, which is well-described by Class
Counsel in their exhibits supporting final approval of the proposed settlement and
in the Settlement Agreement itself [Doc. 77, at Pages 21-24], these costs should
be substantial.
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B.

Class Counsel Seek Exorbitant Fees

"In the vast majority of cases class counsel appears before
the court to request a big percentage of the settlement
fund, cooperative settling defendants offer no opposition,
and class members rarely oppose the request. The court
is abandoned by the adversary system and left to the
plaintiffs unilateral application and the judge's own good
conscience.
[citation omitted]
The situation is a
fundamental conflict of interest and is inherently collusive
.... The lack of opposition to a proposed fee award give
a court the sometimes false impression of reasonableness,
and the court might simply approve a request for fees
without adequate inquiry or comment. ''6
Class Counsel seek exorbitant attorneys' fees - 25% of the gross Settlement
Fund, plus interest and expenses, and another $7 ,500 is earmarked for incentive
awards to representative plaintiffs. The parties' agreement on a fee award is not
the end of the inquiry, for "courts have an independent obligation to ensure that
the award, like the settlement itself, is reasonable." In re BluetoothHeadset Product

Liability Lit., 654 F.3d 935, 941 (9th Cir. 2011). After all, the district court's
discretion is not unlimited, and "[a] conclusory statement that a fee is reasonable
in light of the success obtained is generally insufficient." Norman v. Housing

Authority of Montgomery, 836 F.2d 1292, 1304 (11th Cir. 1988).
A lawyer who recovers a common fund for a class she represents is entitled
to reasonable attorneys' fees and reimbursement of expenses prior to the
distribution of the balance to the class. Boeing Co. v. Van Gemert, 444 U.S. 472,
4 78 ( 1980). Courts have wide discretion when awarding attorneys' fees. In re

Thirteen Appeals Arising Out of San Juan, 56 F.3d 295, 307 (1st Cir. 1995). In
addition to ensuring that Class Counsel is fairly compensated for their efforts, the
district court is obligated to function as "a quasi-fiduciary to safeguard the corpus

In Re Quantum Health Resources, Inc. Securities Litigation, 962 F. Supp.
1254, 1255 (C.D. Cal. 1997); see also Rawlings v. Prudential-Bache Properties,
Inc., 9 F.3d 513, 515 (6th Cir. 1993).
6
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of the fund for the benefit of the plaintiff class." In re Fidelity/ Micron Sec. Litig. v.

Fidelity Magellan Fund, 167 F.3d 735, 736 (1st Cir. 1990).
Courts in this circuit generally award attorneys' fees in the range of 20-30%,
with 25% as "the benchmark," Conley v. Sears, Roebuck & Co., 222 B.R. 181, 187
(D. Mass 1998) (citing Six Mexican Workers v. Arizona Citrus Growers, 904 F.2d
1301, 1311 (9th Cir. 1990)); see also New Eng. Carpenters Health Benefits Fund

v. 1st Databank, Inc., 2009 U.S. Dist. LEXIS 68419, at *9 (D. Mass. Aug. 3, 2009)
(20%); In re Am. Dental Partners, Inc. Sec. Litig., 2010 U.S. Dist. LEXIS 35074, at
*2 (D. Mass. Apr. 9, 2010) (22.5%); In re Fleet/ Norstar Sec. Litig., 935 F. Supp. 99,
110 (D.R.I. 1996) (20%); In re Puerto Rican Cabotage Antitrust Litig., 815 F. Supp.
2d 448, 2011 U.S. Dist. LEXIS 113980, at *48 (D. P.R. Sept. 13, 2011) (23%);
Theodore Eisenberg & Geoffrey P. Miller, Attorneys' Fees & Expenses in Class

Action Settlements: 1993-2008, J. of Empirical Legal Stud. 248 (201 O)(Table
4)(finding that the median and mean attorneys' fees awarded in the First Circuit
are 20%).
In addition to attorneys' fees, lawyers who recover a common fund for a
class are entitled to reimbursement of out-of-pocket expenses incurred during
litigation. In re Fidelity/Micron Sec. Litig., 167 F.3d at 737. Again, reasonableness
is the goal, and it is within the court's discretion to reject or scale back any
expenses deemed superfluous or unreasonable. Id. When a court uses the
percentage of fund method to calculate attorneys' fees, it may set the percentage
award at a level which not only accounts for fees but covers reimbursable
expenses as well. Id.
Class Counsel seeks 25% of the common fund. The Court is to determine
the appropriate percentage based on a standard of reasonableness under the
circumstances. In re Quantum Health Resources, Inc., 962 F. Supp. at 1257 (citing

-12-

Case: 1:11-cv-00226-TSB
Case 1:12-cv-10513-DPW
Doc #: 177-16
Document
Filed: 04/09/18
84 FiledPage:
08/15/14
14 ofPage
191 13
PAGEID
of 21 #: 8213

Central Railroad & Banking Co. v. Pettus, 113 U.S. 116, 28 L. Ed. 915, 5 S. Ct. 387
(1885)). 7
Here, Class Counsel appear to think that the Rule 23(h) hearing is simply
for show, disregarding the fact that in "common fund cases the relationship
between plaintiffs and their attorneys turns adversarial at the fee-setting stage."

Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1052 (9th Cir. 2002). While Class
Counsel is on the same side as class members when it comes to establishing the
size of the settlement fund, making discovery on those issues redundant, Class
Counsel's position becomes adverse to the Settlement Class Members when it
comes to the issue of how much of the $3. 75 million will be awarded as fees.

However, awarding attorney's fees out of the common fund logically
raises concerns that class members no longer have someone representing their
interests. The Sixth Circuit has accurately characterized these fears:
7

In assessing the reasonableness of requests for fees in
class actions resulting in the creation of a common fund,
a court must consider factors that are not present in
statutory fee shifting cases. The interest of class counsel
in obtaining fees is adverse to the interest of the class in
obtaining recovery because the fees come out of the
common fund set up for the benefit of the class. In
addition, there is often no one to argue for the interests
of the class (that their recovery should not be unfairly
reduced), since it is to be expected that class members
with small individual stakes in the outcome will not file
objections, and the defendant who contributed to the
fund will usually have scant interest in how the fund is
divided between the plaintiffs and class counsel.

Rawlings v. Prudential-Bache Properties, Inc., 9 F.3d 513, 516 (6th Cir. 1993).As
a result, the Court approving the settlement must take on the fiduciary mantle
discarded by class counsel and act as a fiduciary for all parties, but particularly
for absent Class Members. Court Awarded Attorney Fees, Report ofthe Third Circuit
Task Force, 108 F.R.D.237, 255 (1985).
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Significantly, this litigation did not get much past the pleading stage.
Predictably, the most litigated event was Defendants' motion to dismiss. The case
was filed on March 21, 2012 [Doc. 1] and a review of the electronic docket shows
that adversarial litigation essentially ended about a year later, on March 29, 2013
[Doc. 46]. 8 And while Class Counsel state in the Settlement Agreement that they
reviewed "over 52,000 pages of documents" turned over by the Defendants
(purportedly prior to agreeing to the settlement), there is nothing in the record
which demonstrates that any formal discovery occurred in this case. The Plaintiffs
were not deposed. The Defendants were not deposed. Even if the Defendants did
turn over these documents, and even if Class Counsel read them, the record in
this case is, to say the least, very lean. No discovery motion practice occurred. And
while Class Counsel state that they also noticed the deposition of the Defendants'
corporate representative and subpoenaed third parties, there is no indication that
any such depositions were actually taken. [Doc. 72, at Page 14]. Nor did Plaintiffs
move to certify a class prior to reaching a settlement (they say they were "ready
to file" the motion. [Doc. 83, at Page 38]. Needless to say, there was no summary
judgment stage to these proceedings.
Class Counsel is only entitled to an award of attorneys' fees that is
reasonable in relation to the result obtained. Therefore, considering the foregoing
circumstances of the litigation, the proposed 25% fee is exorbitant in view of the

0ne docket entry indicates that discovery would commence on June 24,
2013. [Doc. 54]. Otherwise, the scheduling order submitted to the Court on
June 14, 2013 indicates that the next deadline was December 27, 2013, when
the Plaintiffs were supposed to have identified their class certification experts.
[Doc. 54]. However, on December 20, 2013, the parties sought a stay for the
purpose of settlement. [Doc. 58]. Other than a status conference on July 2,
2013 [Doc. 57], no further action was taken until a motion to approve the
settlement was filed on April 30, 2014. [Doc. 68].
8
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limited result achieved by Class Counsel for the Settlement Class and should be
denied and reduced well below this Circuit's 25% benchmark.
Given the lack of adversarial discovery, the lack of class certification
proceedings, the limited number of hearings and substantive motions briefed, the
fact no summary judgment motions were filed by any party, and that no trial
occurred, Miss Cain would respectfully suggest that $937,500 is unreasonable
and quite excessive.
Here, Class Counsel's fee for limited work evokes the observation of the
California Court of Appeals nearly forty (40) years ago:
[t]hat the use of the device of a class action is subject to
abuse in a number of ways is a well known fact .... [I]t
is the responsibility of the court to guard the integrity of
the class action device as well as its own integrity....
The present arrangement leaves the unfortunate
impression that defendants are buying themselves out of
a lawsuit by direct compensation of plaintiffs' counsel."
Anthony v. Superior Court, 59 Cal. App.3d 760, 130 Cal. Rptr. 758, 766 (Cal. App.

1976).
"Courts have consistently held that the most important factor within this
analysis is what results were obtained for the class." Lane v. Page, 862 F. Supp.
2d 1182, 1254 (D. N.M. 2012). To be sure, this is not a case that went "south" for
Class Counsel. Indeed, they defeated the only substantive motion brought by
Defendants in this case. Why Class Counsel failed to aggressively pursue party
discovery and depose Defendants' representatives or pursue class certification
before beginning to discuss the prospect of settlement is both inexplicable and
problematic, raising serious concerns about the propriety of the negotiations that
occurred in this case.

-15-

Case: 1:11-cv-00226-TSB
Case 1:12-cv-10513-DPW
Doc #: 177-16
Document
Filed: 04/09/18
84 FiledPage:
08/15/14
17 ofPage
191 16
PAGEID
of 21 #: 8216

In light of the limited result achieved by Class Counsel for the Settlement
Class, the attorneys' fee request should be denied, and reduced well below this
Circuit's 25% benchmark, as Class Counsel is only entitled to an award of
attorneys' fees that is reasonable in relation to the result obtained. Hensley v.

Eckerhart, 461 U.S. 424,436,440 (1983) ["Thus, where the plaintiff has achieved
'only limited success,' counting all hours expended on the litigation - even those
reasonably spent- may produce an * excessive amount,' and the Supreme Court
has instructed district courts to instead 'award only that amount of fees that is
reasonable in relation to the results obtained."'].
Finally, the Settlement Agreement contains a "clear sailing" provision [Doc.
77, VIII. A., at Page 30], "where the party paying the fee agrees not to contest the
amount to be awarded by the fee-setting court so long as the award falls beneath
a negotiated ceiling." Weinbergerv. GreatN. Nekoosa Corp., 925 F.2d 518, 520 n.1
(1st Cir. 1991). The clauses "are sometimes included in class action settlements
so that defendants have a more definite idea of their total exposure." Waters v. Int'l

Precious Metals Corp., 190 F.3d 1291, 1293 n.3 (11th Cir. 1999), cert. denied, 530
U.S. 1223, 120 S. Ct. 2237, 147 L. Ed. 2d 265 (2000).
To be sure, "the very existence of a clear sailing provision increases the
likelihood that class counsel will have bargained away something of value to the
class." Weinberger, 925 F.2d at 525. Therefore, when confronted with such a
provision, the Court has a heightened duty to peer into the provision and
scrutinize closely the relationship between attorneys' fees and benefit to the Class,
being careful to avoid awarding "unreasonably high" fees simply because they are
uncontested. Staton v. Boeing Co., 327 F.3d 938, 954 (9th Cir. 2003).
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Although clear sailing provisions are not prohibited, they "by [their] nature
deprive[] the court of the advantages of the adversary process" in resolving fee
determinations and are therefore disfavored. Weinberger, 925 F.2d at 525.
For the foregoing reasons, the proposed Settlement should be rejected and
the application for attorneys' fees should be denied.

C.

The Injunctive Relief to Be Afforded by the Proposed
Settlement Is Meaningless and Illusory.

The injunctive relief contained in the Settlement Agreement was no relief at
all. Rather, the injunctive relief provided under the Settlement is illusory because
the advertising Defendants agree to refrain from taking action that has already
been debunked, and is therefore of no real value to Settlement Class Members.

D.

The Requirements for Objecting to the Settlement Are
Unduly Burdensome

The Settlement Agreement requires any Settlement Class Member who
wants to object to submit proofs of purchase with the objection. This requirement
is unexplainedly not imposed on Settlement Class Members who merely seek to
submit claims for up to two product-purchases. As a result, this heightened
requirement unfairly burdens any Settlement Class Member who finds fault in the
terms of the Settlement.
The class period extends from March 21, 2008 to May 27, 2014. Not only
is it likely that some Settlement Class Members no longer possess relevant Five
Fingers footwear, but it is also very likely that Settlement Class Members who
purchased relevant Five Fingers products in 2008 or even 2013 would not have
retained receipts or even credit card statements for such purchases.
Moreover, unlike other class action settlements where a proof of purchase
was required, there is no provision in the proposed Settlement which might permit
Settlement Class Members to submit a claim absent a proof of purchase and
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receive a smaller amount than if proof of purchase had been supplied. 9 See e.g.,

Larsen v. TraderJoe's Co., 2014 U.S. Dist. LEXIS 95538, at *2 (N.D. Cal. July 11,
2014) (approving settlement of

$3,375,000 which provided that each class

member with proof of purchase would receive a full reimbursement for each
product purchased during the class period and each class member without a proof
of purchase would be reimbursed for the value of up to 10 products); Keller v.

Gaspari Nutrition, Inc., Civ. No. 11-6158 (C.D. Cal. Mar. 20, 2012) (providing class
members who demonstrate proof of purchase $20, and those without proof of
purchase $10, or a free bottle ofViridexXT); Kelly v. Phiten USA, Inc., 277 F.R.D.
564, 567-68 (S.D. Iowa 2011) (approving settlement that awarded up to 300% of
purchase price to class members with proof of purchase and 100% of retail price
to those without).
E.

The Incentive Awards for Named Plaintiffs Should Be Denied

Class Counsel seek an award of $2500 a piece for three named Plaintiffs.
However, there is nothing in the record to suggest that the three named Plaintiffs
participated in this litigation to an extent more than allowing their names to be
placed on the complaints. They did not participate in responding to written
discovery. They were not, as far as the record indicates, deposed. They did not
submit affidavits or declarations in support of class certification. In short, they did
nothing for which they should be justly entitled to an incentive award of $2500
each.

For instance, Settlement Class Members who lack proof of purchase
could submit proof of ownership, i.e., a photograph, and a verified claim form.
9
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IV.

NOTICE OF APPEARANCE, INTENTION TO APPEAR, AND REQUEST TO
BE HEARD
NOTICE is hereby given that the undersigned counsel is appearing on

behalf of Miss Cain in the above-styled action. Counsel for Miss Cain requests
that he be allowed to be heard via telephone at the Fairness Hearing currently
scheduled for October 29, 2014. If the Court will not permit participation by
telephone, Counsel will make every effort to appear in-person.
V.

ADOPTION OF OTHER OBJECTIONS

Miss Cain here by adopts and incorporates by reference herein all other
proper and timely objections submitted by other objectors in this matter.
VI.

CONCLUSION

Miss Cain respectfully requests that this Court:
1.

Reject the proposed settlement; and

2.

Award such other and further relief as is just and necessary in this

matter.
Respectfully submitted, this 15th day of August, 2014.

Is I Christopher T. Cain
Christopher T. Cain, BPR # 19997
Scott & Cain
550 Main Street, Suite 601
Bank of America Center
Knoxville, TN 37902
Tel: (865) 525-2150
Counsel for Objector, Madeline Cain
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CERTIFICATE OF SERVICE

I do hereby certify that on August 15, 2014, a copy of the foregoing was filed
electronically.

Notice of this filing will be sent by operation of the Court's

electronic filing system to all parties indicated on the electronic filing receipt. All
other parties will be served by regular U.S. Mail. Parties may access this filing
through the Court's electronic filing system.
I further certify that on August 15, 2014, pursuant to the terms of the
Court's Notice of Class Action, Proposed Settlement, and Fairness Hearing, I sent
a copy of the foregoing document via email, to Janine Pollack, Wolf Haldenstein
Adler Freeman & Herz LLP at pollack@whafh.com, and Christopher Morrison,
Jones Day, at cmorrison@jonesday.com.
This 15th day of August, 2014.

Isl Christopher T. Cain
Christopher T. Cain
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Counsel for Objector,
W Allen McDonald
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

8
9
10

STEVE CHAMBERS, et al.,
on behalf of themselves and all
others similarly situated,
Plaintiffs,

11

12

v.

13

WHIRLPOOL CORPORATION, et al.,
Defendants.

14
15
16

)
)
)
)
)
)
)
)
)
)
)
)

Case No. 8:11-cv-01733-FMO (ANx)
Honorable Fernando M. Olguin

Date: August 25, 2016
Time: 10:00 am
Place: Courtroom 22

OBJECTION TO PROPOSED SETTLEMENT
AND MOTION FOR ATTORNEYS' FEES

17
18

W. Allen McDonald, by and through the undersigned counsel, 1 pursuant to ( 1) the Notice of

19

Proposed Settlement of Class Action, (2) Rule 23(d) of the Federal Rules of Civil Procedure, and

20

(3) equity, and respectfully submits this Objection to the Proposed Settlement and Motion for

21

Attorneys' Fees.

22
23
24
25
26
27
28

The undersigned has searched for but has yet to secure local counsel in this matter. He is
endeavoring to do so.
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1

I. PRELIMINARY STATEMENT

2- 11- - - - - ··-''The settlementpapers-commonly stress-the-dollar size of the
settlement. After all, a large number is presented as the result of
3
substantial efforts by class counsel capped by a wonderful result. But
dollars alone are not the full story."2
4
W. Allen McDonald ("McDonald")3 purchased a Whirlpool-brand dishwasher, Model No.
5
DU1148XTPQ6, Serial No. FS4302224, manufactured during the Class Period (between October

6

7
8

9
10
11

12

2000 and January 2006). McDonald submits that the proposed settlement is unfair and unreasonable
and should' be denied final approval.
It cannot be disputed that the amount the class actually receives under any settlement is a

critical component in the settlement approval process. After all, determining the fairness of any
settlement naturally requires knowing what the class will actually receive once the claims process
is complete. As one Circuit Court recently made clear in its decision vacating a settlement:

If the parties have not on their own initiative supplied the information
needed to make the necessary findings, the court should affirmatively
seek out such information . . . [and] withhold final approval of a
settlement until the actual distribution of funds can be estimated with
reasonable accuracy.

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Jn re Baby Products, 708 F.3d 163, 173 (3rd Cir. 2013).
Class Counsel's fees are excessive, based upon the theoretical - and not the actual - value
of the proposed settlement. At the outset, Class Counsel seek an exorbitant amount of attorneys'
fees - $15 Million - plus expenses of $508,292.67 (as well as additional, yet-to-be-incurred
expenses), another $72,000 for incentive awards to eighteen (18) representative named Plaintiffs,
and a payment of$100,000 to one named Plaintiff, Steve Chambers, to purchase two websites. The
parties suggest that the proposed settlement is valued at anywhere between $55,675,260 and
$116, 725,260. However, this is little more than wishful guesswork, speculation, and conjecture, and
in the end, pure fiction. In reality, the actual value of the parties' deal is a mystery, largely depending
upon potential future rebate and repair claims and the response of 24 million dishwasher owners Hon. Elaine Bucklo and Thomas R. Meites, What Every Judge Should Know about a
Rule 23 Settlement (But Probably Isn't Told), 41Litigation1, 3 (ABA Litig. Spring 2015).
2

See Exhibit 1, Declaration of Wallace Allen McDonald.

3
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18 million of which are not even part of the Class - and will not be known until at least 2021. [Doc.
--z-1-8~1-;-at-Page-ID#:-5365]:-·

3

Yet, Class Counsel seek $15,000,000 in attorneys' fees now, maintaining that their fees

4

should be calculated now, based upon their 5-year projections offuture claims, repairs, and damages

5

- regardless of the settlement's real value. As McDonald demonstrates below, this fee is grossly

6

excessive, characterized by circumstances that illustrate collusion by Class Counsel and the

7

Defendants. B~sed upon the known and actual claims and benefits, i.e., discounting Class Counsel's

8

projections of possible future claims, rebates, purchases, and repairs, the participants in the proposed

9

settlement - the named Plaintiffs, Class Counsel, and the Administrator - profit substantially more

10

than do Class members.

11

Simply put, the fee-calculation should not be based upon fictional, nominal, or theoretical

12

Class benefits. Awarding fees based upon an estimated gross settlement range - separated by

13

$61,050,000, an amount which, by itself, substantially exceeds the low-end gross value of the

14

proposed settlement - would provide an enormous windfall to Class Counsel, overcompensating

15

them with a fee largely disproportionate to the relief they purportedly obtained for the Class. In other

16

words, Class Counsel seek an award largely based on theoretical settlement funds.

17

Whether the rebates offered by the proposed settlement are more akin to coupons than cash

18

is also an important distinction with wide-ranging ramifications. 28 U.S.C. § 1712 of the Class

19

Action Fairness Act ("CAPA") requires that attorneys' fees in a coupon settlement "attributable to

20

the award of the coupons shall be based on the value to class members of the coupons that are

21

redeemed." Here, there appears to have been no discussion whatsoever about whether the

22

dishwasher "rebates" are actually coupons, as is demonstrated below.

23

In the end, it was up to Class Counsel to ensure that Class members would get the

24

compensation they deserved. They failed. In the end, the proposed settlement is rich for Class

25

Counsel, while making Class members reach for their wallets to obtain much of their "benefits."

26

Class Counsel are more interested in protecting their own fees than protecting Class members'

27

compensation, all but Mr. Chambers, that is.

28
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1

The value of the proposed settlement is watered down by a large coupon component.

··2- -Second,-for-many Class members;·the·proposed settlement is ·little more than a run'"of-the;.;mill
3

coupon settlement, providing them with 10%, 20%, or 30% rebates that require them to again do

4

business with the very companies who sold them allegedly defective and unsafe products. To

5

achieve the value Class Counsel bestow on the proposed settlement, millions of Class members must

6

spend an average of about $600/$1200 to purchase a new dishwasher from the Defendants. Thus,

7

not only is the proposed settlement grossly over-valued, but it is also a major marketing gimmick

8

cleverly designed to potentially put hundreds of millions of dollars into Defendants' coffers.

9

Benefits to non-Class members dilutes the settlement and is unfair to Class members.

10

Third, approximately 75% of the dishwashers impacted by the proposed settlement - up to 18

11

million - are non-Class dishwashers. Had these "non-Class dishwashers" not been covered, Class

12

members conceivably would have garnered more benefits. And not only does such a component of

13

relief substantially dilute the settlement, but unlike Class members, these owners are not required

14

to release their claims against the Defendants.

15

The Chambers' payment demonstrates his - and Class Counsel's - atypicality and

16

inadequacy to represent all Class members. Fourth, in addition to negotiating $4,000 incentive

17

awards for each of the eighteen (18) named Plaintiffs, Class Counsel separately negotiated a

18

$100,000 pay-out by the Defendants to Steve Chambers, one of the named Plaintiffs, for the

19

purchase of two websites that he had developed and maintained regarding the dishwashers that are

20

the subject of the litigation. Chambers' interests plainly conflict with the interests of every other

21

Class member. Thus, while Class Counsel reap the largest windfall of the proposed settlement,

22

Chambers, not at all typical of other Class members - benefits substantially more than any other

23

Class member, making him - and Class Counsel-poor and inadequate representatives of the Class.

24

The gross incentive award is excessive. Fifth, the gross amount ofincentive awards, totaling

25

$72,000, is excessive. Simply put, there is no reasonable justification for having eighteen (18)

26

named Plaintiffs in the litigation.

27
28
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+ - - - - - - · 2-

The proposed settlement also raises serious concerns that Class members' due process
-rights-have-been violated. Sixth,-the proposed settlementis-alsoprocedurally flawed. As recently

3

as May 2016, the Administrator advised Class members, including McDonald, that they have until

4

May 2, 2016 to object (which had already passed) and June 2, 2016 to submit a claim.

5

McDonald Claim Packet, Exhibit 2]. That same communication from the Administrator also advised

6

McDonald, and presumably other Class members, that the final approval hearing was set for June

7

30, 2016. In fact, by this time, on motion of the parties, the Court had already changed the objection

8

deadline at least twice (extending the deadline for objecting to the proposed settlement to May 27,

9

2016 and to object to the attorneys' fees request to June 10, 2016) and had also reset the fairness

[See

10

hearing to August 25, 2016.

[Doc. 207, 211]. This misinformation by the Court-approved

11

Administrator necessarily impacted the due process rights ofmillions of Class members nationwide,

12

who were misled as to the actual deadlines by which they must exercise their rights. The overall

13

effect of the misinformation on the claims, exclusions, or objections by Class members cannot be

14

estimated at this time.

15

In the last analysis, these ingredients of the proposed settlement - and their effect of the

16

claims and rights of Class members - combine to become an insurmountable obstacle to final

17

approval. For all of these reasons, the proposed settlement should be rejected and the application

18

of attorneys' fees should be denied.

19

II.

STANDARD OF REVIEW

20

"Because class actions are rife with potential conflicts of interests
between class counsel and class members, district judges are
expected to give careful scrutiny to the terms of the proposed
settlements in order to make sure that class counsel are behaving as
honest fiduciaries for the class as a whole. "4

21
22
23

Where, as here, "the parties reach a settlement agreement prior to class certification, courts

24

must peruse the proposed compromise to ratify both the propriety of the certification and the fairness

25

of the settlement." Staton v. Boeing Co., 327 F.3d 938, 952 (9th Cir. 2003). The first step is to

26
27
28

Mirfasihi v. Fleet Mortgage Corp., 356 F.3d 781, 785 (7th Cir. 2004) (citations omitted)
(collecting cases).
4
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+----

determine whether a class exists. Id. (citing Amchem Prods. Inc. v. Windsor, 521 U.S. 591, 620

-2- -(-1-99'7-))-.------3

In order for approval to be granted, the court must find that the settlement is "fair, reasonable,

4

and adequate," after holding a hearing on the matter. See Fed. R. Civ. P. 23(e)(1 )(c). At the fairness

5

hearing, the burden is on the proponents of the settlement to disclose what consideration is being

6

given or paid for the dismissal of the class claims, and they must further prove that: the settlement

7

is not collusive and is the result of arms' length negotiation; sufficient discovery has been conducted

8

by the lawyer representing the class to evaluate claims and defenses; the lawyer recommending the

9

settlement is competent, experienced and not subject to influence by the opposing party; and only

10

a small fraction of the class has objected. See, e.g., In re General Motors Corp. Pick-Up Truck Fuel

11

Tank Prod. Liab. Litig., 55 F.3d 768, 785 (3d Cir. 1995); In re Gen. Motors Corp. Engine

12

Interchange Litig., 594 F.2d 1106, 1126 (7th Cir. 1979).

13

Ultimately, in deciding whether the settlement is fair and reasonable, the court will consider

14

such factors as (1) the strength of the plaintiffs' case; (2) the risk, expense, complexity, and likely

15

duration of further litigation; (3) the risk of maintaining class action status throughout the trial; (4)

16

the amount offered in settlement; (5) the extent of discovery completed and the stage of the

17

proceedings; ( 6) the experience and views of counsel; (7) the presence of a governmental participant;

18

and (8) the reaction of the class members to the proposed settlement. Churchill Village, LLC v.

19

General Electric, 361 F.3d 566, 575 (9th Cir. 2004); see also Rodriguez v. West Publishing Group,

20

563 F.3d 948, 963 (9th Cir. 2009).

21

"The relative degree of importance to be attached to any particular factor will depend upon

22

and be dictated by the nature of the claim(s) advanced, the type(s) of relief sought, and the unique

23

facts and circumstances presented by each individual case." Officers for Justice v. Civil Serv.

24

Comm 'n, 688 F .2d 615, 625 (9th Cir. 1982). "It is the settlement taken as a whole, rather than the

25

individual component parts, that must be examined for overall fairness, and the settlement must

26

stand or fall in its entirety." Staton, 327 F.3d at 960 (quoting Hanlon v. Chrysler Corp., 150 F.3d

27

1011, 1026 (9th Cir. 1998)).

28
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Finally, in addition to these factors, as noted above, where "a settlement agreement is

2- -negotiated-prior to formal class certification;n the court mustalso-satisfy itself that "the settlement
3

is not the product of collusion among the negotiating parties." In re Blue tooth Headset Prods. Liab.

4

Litig., 654 F.3d 935, 946-47 (9th Cir. 2011) (internal citations, emphasis, and quotations omitted).

5

Accordingly, the court must look for explicit collusion and "more subtle signs that class counsel

6

have allowed pursuit of their own self-interests and that of certain class members to infect the

7

negotiations." Id. at 947. Such signs include (1) "when counsel receive a disproportionate

8

distribution of the settlement," (2) "when the parties negotiate a 'clear sailing' arrangement

9

providing for the payment of attorneys' fees separate and apart from class funds," and (3) "when the

1O parties arrange for fees not awarded to revert to defendants rather than be added to the class fund."
11

Id. (internal citations and quotation marks omitted).

12

III.

LEGAL ARGUMENT

13

Objectors, like McDonald, serve as counterweights to a process that heavily favors settlement

14

approval and its participants - none of whom have any interest in an adversarial debate after the

15

proposed settlement was reached. It is, therefore, crucial that objectors - who monitor class

16

counsel's conduct- have a full and fair opportunity to participate in the settlement process. See, e.g.,

17

Deborah R. Hensler, et al., Class Action Dilemmas - Pursuing Public Goals for Private Gain,

18

491-96 (Rand 2000). What is more, McDonald has a fundamental right to object. See Devlin v.

19

Scardelletti, 536 U.S. 1, 8-9 (2002) ("Rule 23(e) entitles all class members to an opportunity to

20

object") (emphasis added).

21

A.

Class Counsel Seek an Exorbitant Amount of Attorneys' Fees.

22

In the context of class action settlements, the district court has a duty to safeguard the

23

interests of the class members. The Ninth Circuit has referred to this as a "fiduciary duty," subject

24

to the "high duty of care that the law requires of fiduciaries." Allen v. Bedolla, 787 F.3d 1218, 1223

25

(9th Cir. 2015) (citing Reynolds v. Beneficial Nat'! Bank, 288 FJd 277, 280 (7th Cir. 2002)). To

- 26

"avoid abdicating its responsibility to review the agreement for the protection of the class, a district

27

court must carefully assess the reasonableness of a fee amount spelled out in a class action settlement

28

agreement." Staton, 327 FJd at 963.
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Here, Class Counsel seek $15 Million, plus litigation expenses of $508,292.67 (and

2- -additional-yet to-be·incurred-expenses); and-another-$-72;000for incentive awards ·to eighteen-( 18)
3

representative named Plaintiffs. 5 As part ofthe proposed settlement, Defendants agreed to pay Class

4

Counsel's reasonable attorneys' fees and costs "based on their work in prosecuting the Lawsuits and

5

obtaining the benefits in this Agreement, including work for and benefits obtained on behalf of

6

NewGen and Raptor Dishwasher Owners as well as Class Dishwasher owners, and based on both

7

the Class and non-Class benefits created by this Settlement." [Settlement Agreement, at pp. 46-4 7].

8

Defendants also reserved all their rights to object to the amount of the attorneys' fees and litigation

9

expenses requested by Class Counsel [Id.], but they have not yet disclosed whether they will do so.6

1O

Class Counsel over-value the gross settlement. Class Counsel say the estimated gross value

11

of the settlement is between $55,675,260 and $116,725,260. However, the full pay-out under the

12

settlement will not be known until 2021. [Doc. 218-1, at Page ID#: 5365]. Meanwhile, Class

13

14
15
16
17
18
19
20
21

Class Counsel's fee request evokes the observation of the California Court of Appeals
nearly forty (40) years ago:
5

[t]hat the use of the device of a class action is subject to abuse in a
number of ways is a well known fact. ... [I]t is the responsibility of
the court to guard the integrity of the class action device as well as its
own integrity.... The present arrangement leaves the unfortunate
impression that defendants are buying themselves out of a lawsuit by
direct compensation of plaintiffs' counsel."

22
23
24
25
26

Anthony v. Superior Court, 59 Cal. App.3d 760, 130 Cal. Rptr. 758, 766 (Cal.App. 1976).

27
28

6

Like Class members, Defendants have until June 10, 2016 to object to the fees. [Doc.

211].
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Counsel's claimed lodestar7 is $8,948,487.98, resulting in a multiplier of 1.68. 8 According to Class

2- -Gounsel,-theirrequested··l;68multiplierwould represent a-13%fee based onthe·high;;;endestimated
3
4
5

gross value, and a 27% fee based on the low-end estimated gross value.
The fee request is substantially based on projected values that will never come to fruition.
Here is what is presently known:

6

Notice costs:

$ 1,648,340

7

Pre-qualified claims:

$ 418,628

8

Non-pre-qualified reimbursement claims

$ 4,600,000

9

Rebate claims

$ 7.500,000

Total:

$14,166,968

10

11

Added to this amount as a Class benefit is Class Counsel's attorneys' fees and expenses -

12

$15,508,292-the only remaining amount in Class Counsel's tally that is a remotely "known" value, 9

13

as every other dollar they denote necessarily depends upon a future event. So, at this point, Class

14

Counsel's fee alone surpasses the current Class benefits by $1,341,423.

15

To these, Class Counsel tack on another $26,000,000 to cover "future overheating events"

16

for up to 24 million dishwashers through at least February 2018, and for many through as late as

17

2021. While these owners may, attheir option, receive $100 cash for such events, in order to obtain

18

the full value out of their coverage (30% off the price of any new Whirlpool or KitchenAid

19

dishwasher), they are required to purchase a new Whirlpool dishwasher (MSRP $629) or a new

20

Kitchen Aid dishwasher (MSRP $1234), making the value of the rebate from $189 to $370. [Doc.

21

218-1, at Page ID#: 5359].

22
23
24
25
26
27
28

7The

lodestar equals "the number of hours reasonably expended on the litigation
multiplied by a reasonable hourly rate." Hensley v. Eckerhart, 461U.S.424, 433, 103 S. Ct.
1933, 76 L. Ed. 2d 40 (1983).
However, Class Counsel provide little, if any, detail in their billing records to explain the
tasks performed.
8

9 0f course,

even that amount is actually unknown until the Court makes its award.
-8-
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All of this - putting a dollar amount on rebate claims and repair claims that may or may not

2- -be-made,-and-future-purehases--that-may or-may not-occur by as-many as-z4 million owners over a
3

5-year period - is pure speculation and conjecture, especially when premised upon dishwasher

4

owners paying anywhere from $629 to $1234 out of pocket to even use the rebate. But Class

5

Counsel push the value of the proposed settlement even more-to $116, 725,260- by adding another

6

$1,550,000 in future non-pre-qualified reimbursement claims, another $25,500,000 in additional

7

rebate claims, another $24,000,000 in future overheating coverage, and the wildly arbitrary

8

$10,000,000 in revisions for safety warnings or training. [Doc. 218-1, at Page ID#: 5364-65].

9

Significantly, under 28 U.S.C. § 1712, a court must "consider, among other things, the real

1O monetary value and likely utilization rate of the coupons provided by the settlement" to determine
11

the fairness of a coupon settlement. S. Rep. No. 109-14, at 31. Here, Class Counsel ask the Court

12

to award them fees based upon a theoretical monetary value and utilization rate. Again, this

13

valuation is simply too speculative, especially on which to base an award of $15 Million.

14

The rebates equate to a coupon settlement, requiring application of 28U.S.C.§1712 to

15

the fee award. The Class Action Fairness Act ("CAFA") included a consumer class action bill of

16

rights in which Congress remarked:

17
18
19
20
21
22
23.
24
25
26
27
28

"Class members often receive little or no benefit from class actions,
and are sometimes harmed, such as where - (A) counsel are awarded
large fees, while leaving class members with coupons or other awards
oflittle or no value .... "

Class Action Fairness Acto/2005, Pub. L. No. 109-2, § 2(a)(3), 119 Stat. 4 (2005). Under28 U.S.C.
§ 1712, a court must "consider, among other things, the real monetary value and likely utilization
rate of the coupons provided by the settlement" to determine the fairness of a coupon settlement.
S. Rep. No. 109-14, at 31. Given that CAFA imposes more onerous restrictions on settlements that
award coupons, it is not surprising that Class Counsel have failed to provide any analysis as to
whether the rebates are coupons.
Here, as McDonald demonstrates, the rebates are merely coupons, and thus, § 1712(a)
dictates the fee award in this case. Because the parties structured the settlement to avoid the §
1712(a) protections for the Class to the unfair benefit of Class Counsel, it would be reversible error
-9-
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to fail to apply§ 1712(a) and approve the settlement. What is more, the value ofrebates is vastly

2- -overstated,-prompting serious questions about-the propriety of awarding a fee to Class·Counsel for
3

unredeemed rebates and rebates which might not, if at all, be redeemed for another five years.
28 U.S.C. § 1712 contains three subsections that control the assessment of class counsel's

4

5

request for attorneys' fees, two are pertinent here:
(a) Contingent fees in coupon settlements. If a proposed settlement
· in a class action provides for a recovery of coupons to a class
member, the portion of any attorney's fee award to class counsel that
is attributable to the award of the coupons shall be based on the value
to class members of the coupons that are redeemed.

6
7
8

(b) Other attorney's fee awards in coupon settlements.

9

( 1) In general. If a proposed settlement in a class action provides for
a recovery of coupons to class members, and a portion of the recovery
of the coupons is not used to determine the attorney's fee to be paid
to class counsel, any attorney's fee award shall be based upon the
amount of time class counsel reasonably expended working on the
action.

IO

11

12
13

(2) Court approval. Any attorney's fee under this subsection shall be
subject to approval by the court and shall include an appropriate
attorney's fee, if any, for obtaining equitable relief, including an
injunction, if applicable. Nothing in this subsection shall be
construed to prohibit application of a lodestar with a multiplier
method of determining attorney's fees.

14
15
16
17

28

u.s.c. § 1712.

18

Here, subsection (a) governs, and requires the Court to use "the value to class members of

19

the coupons that are redeemed." 28 U.S.C. § 1712(a). For reasons explained below, the Court

20

cannot award Class Counsel fees relying upon the theoretical value of rebates.

21

The negotiated fee deal has earmarks of collusion. While Defendants' agreement to pay

22

Class Counsel's fee, subject to objection, is not a classic "clear-sailing" agreement, their agreement

23

to separately pay Class Counsel what they must have realized would be an eight-figure fee over and

24

above the benefits to be paid to the Class (and non-Class owners) is itself an element of collusion,

25

increasing the likelihood that Class Counsel "will have bargained away something of value to the

26

class." Bluetooth, 654 F.3d at 948. Why, after all, would Defendants agree to pay Class Counsel's

27

fee without a reduction in the part of the settlement that goes to Class members? And although the

28

settlement agreement provides that the allowance or disallowance of attorneys' fees is not part of the
-10-
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settlement and are to be considered by the Court separately from the Court's consideration of the

- - ·2- -faimess,-reasonableness, and adequacy-ofthe settlement;-the parties cannot agree to override-Ninth
3

Circuit precedent, which requires the Court to scrutinize the fee arrangement for evidence that the

4

settlement itself was the product of collusion. See Bluetooth, 654 F.3d at 947; Allen, 787 F.3d at

5

1224.

6

In Bluetooth, which involved a classic clear-sailing provision, the Ninth Circuit found that

7

"[g]iven the questionable features of the fee provision," the district court's approval order was

8

required to provide a "clear explanation of why the disproportionate fee is justified and does not

9

betray the class's interests." 654 F.3d at 949. Because the district court did not do so, the approval

10

order was vacated.

11

Similarly, as in Bluetooth, based upon the record, the Court here cannot explain why the

12

disproportionate attorneys' fees are justified and do not betray the Class's interests, nor can it meet

13

its special obligation to assure itself that the fees awarded in the agreement are not unreasonably

14

high. Simply put, a proposed settlement where $17 ,328,632 10 goes to those directly participating in

15

the litigation (i.e., Class Counsel, the settlement administrator, and the Class representatives) while

16

only $14,166,968 is currently slated for disbursement as Class benefits necessarily creates the

17

impression that the proposed settlement has been negotiated for the benefit of Class Counsel, the

18

settlement administrator, and the named Class representatives, all at the expense of absent Class

19

members. Put another way, the tail is clearly wagging the dog.

20

Another recent decision illustrates the dilemma: Americana Art China Co, v. Foxfire Printing

21

& Packaging, Inc., 743 F.3d 243 (7th Cir. 2014) involved a proposed fee based on a recovery that

22

was theoretically available, but not actually paid. There, the terms of the settlement agreement made

23

$6.1 million available to claimants. Id. at 245. Of that total, "over $2 million" was earmarked for

24

attorneys' fees and incentive awards. Id. The remaining $4 million was available for the payment

25

of claims, but anything left over would revert to the defendants. Id. Based on claims actually

26
27
28

10This

number is reached by adding: Class Counsel attorneys' fees ($15,000,000);
reimbursement of expenses ($508,292.67); service awards to the named Plaintiffs ($72,000); and
Chambers' websites ($100,000).
-11-
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submitted, not $4 million, but only $397,426.66 was to be awarded to class members. Id. Thus, the
-att0rneys-sought a $2 million award-for- securing a-class-recovery ofjust under $400;000. The

3

district court reduced the attorneys' fees to $1,147,698. Id. While the district court had not relied

4

on the discrepancy between the attorneys' fee and the actual recovery, the Court of Appeals pointed

5

out that it would not have been an error to do so. Id. at 24 7. See also Lagarde v. Support. com, Inc.,

6

No. Cl2-0609, 2013 U.S. Dist. LEXIS 42725, 2013 WL 1283325, at *8, *12 (N.D. Cal. Mar. 26,

7

2013) (finding that the proposed attorneys fee should be evaluated in comparison to "the actual

8

payout" from the full settlement fund, rather than the value that defendants made available in

9

settlement); Sylvester v. CIGNA Corp., 369 F. Supp. 2d 34 (D. Me. 2005) (rejecting two different

1O

settlements where the attorneys' fees were calculated based on the total amount made available to

11

the class but, based on claims submitted, the actual payout to the class would be comparatively low).

12

Class Counsel's fee request is excessive and would vastly over-compensate them, based on

13

empirical data. Class Counsel maintain that their requested $15 Million fee would be 27% of the

14

low-end gross settlement fund and 13% of the high-end gross settlement fund. However, empirical

15

studies reveal that fees for settlements in the range of the one at bar (assuming an award of a

16

percentage of the low-end gross settlement) range from 20.5% to 21.9%, or between $11,413,428

17

and $12,192,882, on the low-end, and 19.4% to 19.9%, or between $22,644,700 and $23,228,327

18

on the high-end. See Theodore Eisenberg & Geoffrey P. Miller, "Attorney Fees and Expenses in

19

Class Action Settlements: 1993-2008," 7 J. Empirical Legal Stud. 248, 265 (2010); Brian T.

20

Fitzpatrick, "An Empirical Study ofClass Action Settlements and Their Fee Awards," 7 J. Empirical

21

Legal Stud. 811, 839 (2010) (finding that for settlements ranging from $30 million to $72.5 million,

22

the median attorneys' fee was 22.3% and the mean was 24.9%, translating into a fee of between

23

$12,415,583 and $13,863,140).

24

The primary problem with Class Counsel's fee request from this perspective is that

25

consideration of their fee based upon a valuation of future claims, future reb<1tes, future repairs, and

26

future decisions by Class and non-Class members to purchase new dishwashers is a seriously flawed

27

method to award fees in this case, and a method that also directly contravenes 28 U.S.C. § 1712.

28

However, as an examination of the empirical studies demonstrates, a $15 Million fee, 27% of the
-12-
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1-

low-end gross settlement in this case, would allow for a fee well in excess of the average fee in
-settlements-ofthis-size,i~e;-,-inthe-$-l-l-;4w$-H;2-Million-dollarrange;·

3

Accordingly, the studies illustrate that Class Counsel will be vastly over-compensated.

4

Class Counselfailed to adequately represent Class members. Class Counsel had numerous

5

opportunities throughout the settlement proceedings to protect the interests of Class members. Those

6

opportunities were squandered. Instead, Class Counsel took every precaution to protect their own

7

interests. Here, the propriety of awarding Class Counsel such a fee should have been considered in

8.

view of the actual benefit they obtained for Class members. In the end, the proposed settlement

9

benefits Class Counsel vastly more than it does consumers who comprise the Class.

10
11

12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

B.

The Proposed Settlement Is, In Large Part, Little More than a Run-ofthe-Mill Over-Valued Coupon Settlement.

For many Class members, the proposed settlement is little more than a run-of-the-mill
coupon settlement, requiring them not only to do business with the Defendants who sold them an
allegedly defective and unsafe product to begin with, but to purchase dishwashers that retail, on
average, for over $600 (Whirlpool) and over $1200 (Kitchen-Aid). The proposed settlement
provides the relief to Class members, including the subclasses, summarized as follows:
• Full reimbursement of repair costs (with a minimum $200 cash
payment with inadequate documentary proof of repair costs) for those
who had an Overheating Event before the Notice Date and within 12 .
years of purchase;
11 Cash payment of $200-$300 for Class members who replaced,
rather than repaired, their dishwasher before the Notice Date and
within 12 years of purchase;

• Pre-qualified Class Members will be offered compensation without
any need to submit documentary proof;
• A choice of $100 payment or 30% off rebate for a new Kitchen
Aid- or Whirlpool-brand dishwasher for those who have an
Overheating Event at any time within two years after the Notice Date;
• All Class members will be entitled to a 10% rebate off a new
Whirlpool-brand dishwasher, or 15% off a new Kitchen Aid
dishwasher; and
• An enhanced 15% rebate off a new Whirlpool-brand dishwasher,
or 20% off a new KitchenAid dishwasher for Class members who had
a Thermal Cut Off ("TCO") repair.
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[Doc. 199, Preliminary Approval Order, at Page ID#: 4383]. 11
Whether-the rebates-are-more akin-to coupons-than-cash is an important-distinction with ·

3

wide-ranging ramifications for every Class member. 28 U.S.C. § 1712 of CAFA requires that

4

attorneys' fees in a coupon settlement "attributable to the award of the coupons shall be based on the

5

value to class members of the coupons that are redeemed." Here, there appears to have been no

6

discussion about whether the rebates are actually coupons.

7

It is no secret that coupon settlements are widely criticized. See Eubank v. Pella Corp., 753

8

F.3d 718, 725 (7th Cir. 2014) (identifying coupons as "a warning sign of a questionable settlement").

9

And courts reject settlements that offer class members coupon-like compensation. See, e.g., Reed

10

v. Cont'/ GuestServs. Corp., 2011 U.S. Dist. LEXIS 36814, *3 (S.D. N.Y. Apr. 4, 2011) (discussing

11

problems with proposed settlement agreement that provided vouchers and discount codes).

12

Professor Christopher Leslie identified the "three major problems with coupon settlements":

13

first, "it is doubtful that coupon settlements provide meaningful compensation to most class

14

members"; second, "coupon settlements often fail to disgorge ill-gotten gains from the defendant";

15

and third, "coupon settlements ... raise concerns because they may require the class members to do

16

future business with the defendant in order to receive compensation." Christopher Leslie, The Need

17

to Study Coupon Settlements in Class Action Litigation, 18 Geo. J. Legal Ethics 1395, 1396-97

18

(2005). 12

19

In deciding what is, and what is not, a "coupon," the Court must first look to the statute's

20

text. See, e.g., In re BankVest Capital Corp., 360 F.3d 291, 296 (1st Cir. 2004) (internal citation

21

omitted). CAFA repeatedly references "coupons" in section 1712, but that section does not explain

22

what the term means, and neither does CAFA's "Definitions" section. See 28 U.S.C. § 1711

23
24
25
26
27
28

11 The

settlement also contemplates the provision of benefits to dishwasher owners who
are not part of the Class. [Id.].
Similarly, the Senate Committee on the Judiciary, in its report on The Class Action
Fairness Act of 2005, explained that one of the problems that CAFA was designed to address was
"[a]busive class action settlements in which plaintiffs receive promotional coupons or other
nominal damages while class counsel receive large fees .... " S. Rep. No. 109-14, at 33 (2005),
as reprinted in 2005 U.S.C.C.A.N. 3, 33.
12
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(defining several terms but not "coupon" or "coupon settlement"); In re Online DVD-Rental

2,- -A-ntitrust-bitig;,779 F .3d 934;-950 (9th-Cir~-201s)e~eongress does not define the-ambiguous term

3

'coupon' within [CAFA]") (internal citation omitted). When, as here, a key term is not defined in

4

the statute, "[courts] look first to the word's ordinary meaning." Schindler Elevator Corp. v. United

5

States ex rel. Kirk, 131 S. Ct. 1885, 1891 (2011).

6

The Ninth Circuit has published an opinion in which it determined whether or not a given

7

settlement contains "coupons." The Court held that $12 gift cards to Wal-Mart are not "coupon[s,],"

8

at least where they are freely transferable, do not "require consumers to spend their own money[,]"

9

and provide class members with "the ability to purchase one of many different types of products."

10

Jn re Online DVD-Rental Antitrust Litig., 779 F.3d at 951-52. Obviously, the rebates here would

11

require Class members to spend their own cash, lots of it, and only on dishwashers.

12

Recently, the District of Massachusetts addressed the issue. See Tyler v. Michaels Stores,

13

Inc., 2015 U.S. Dist. LEXIS 165087 (D. Mass. Dec. 9, 2015). The Court concluded that if an award

14

must be redeemed, it is, necessarily, a coupon. Id. (citing Sarah S. Vance, A Primer on the Class

15

Action Fairness Act o/2005, 80 Tul. L. Rev. 1617, 1632 (2006) ("CAFA does not define 'coupon,'

16

but it apparently envisions the award of something subject to redemption."). In contrast, the

17

Wal-Mart gift cards in In re Online DVD, "[gave] class members $12 to spend on any item carried

18

on the website of a giant, low cost retailer. In re Online DVD, at 951. Unlike gift cards, the rebates

19

here cannot be used to purchase a pair of jeans, a jacket, or a T-shirt - or even any product in

20

Whirlpool's product inventory. Rather, Class members are required to redeem the rebates to

21

purchase a new dishwasher, a discount to be applied to a larger purchase. The rebates have the

22

flavor and scent of coupons and are much more akin to coupons than to cash.

23
24
25
26
27
28
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c.

D.

The Proposed Settlement Unfairly Extends to Consumers Who Are Not
Class Members and Does Not Require Them to Release Claims.

Intra-Class Conflicts: Named Plaintiff Steve Chambers is Not a Typical
or Adequate Class Member, But One With Interests Antagonistic to the
Interests of Other Class Members.

Under the terms of the proposed settlement, named Plaintiff and Class representative Steve
Chambers will receive $100,000 from Whirlpool, purportedly representing the purchase price oftwo
web-sites developed and maintained by Mr. Chambers. The sum is based on Whirlpool's and
Chambers' respective valuations of the website. [Settlement Agreement, at p. 35]. Thus, under the
proposed settlement, Chambers will profit substantially more than any other named Plaintiff or Class
member.
To be sure, the representative Plaintiffs and Class Counsel cannot represent conflicting
interests. Nor can they hold interests that are antagonistic to other Class members. Here, Chambers
is an atypical Class member whose interests conflict with, and are antagonistic to, other Class
members. Similarly, Class Counsel's negotiation of the $100,000 payment for Chambers put them
in conflict with the interests of other Class members.
When examining settlement classes, courts emphasize "the special need to assure that class
counsel: (1) possessed adequate experience; (2) vigorously prosecuted the action; and (3) acted at
arm's length from the defendant." In re NFL Players Concussion Injury Litig., 2016 U.S. App.
LEXIS 6908, at *28 (3d Cir. Apr. 18, 2016). "The adequacy inquiry under Rule 23(a)(4) serves to
uncover conflicts of interest between named parties and the class they seek to represent." Id at *34.
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i3

The "linchpin of the adequacy requirement is the alignment of interests and incentives between the
-representative-plaintiffs-ancl-therestofthe-class~~~-Beweyv.-Volkswagen·.14.kttengesellsc/taft,··681

F .3d 170, 183 (3d Cir. 2012).

4

As the Third Circuit astutely observed, "One sign that a settlement may not be fair is that

5

some segments of the class are treated differently from others." In re General Motors Corp. Pick-Up

6

Truck Fuel Tank Prods. Liability Litig., 55 F. 3d 768, 808 (3d Cir. 1995); Ortiz v. Fibreboard Corp.,

7

527 U.S. 815 (1999) (Court rejected a settlement class that failed to distinguish between more

8

valuable and less valuable claims); In re Southeastern Milk Antitrust Litigation, 2012 U.S. Dist.

9

LEXIS 76817 (E.D. Tenn. June 1, 2012) (subclass was decertified until it had separate legal

1O representation due to conflict with another subclass that made joint representation inappropriate).
11

Here, make no mistake, Chambers undeniably has conflicting interests that are also antagonistic to

12

other Class members. Accordingly, Chambers is not a typical or adequate Class representative.

13

Moreover, Class Counsel negotiated and agreed to a settlement that gave preferential

14

treatment to a single Class member, Chambers, placing his interests above every other named

15

Plaintiff and Class member.

16

E.

$72,000 In Incentive Awards Is Excessive

17

Plaintiffs seek $4,000 in incentive awards for each of the eighteen (18) named Plaintiffs,

18

totaling $72,000. There is nothing in the record to support the necessity of having eighteen (18)

19

named Plaintiffs in this case. Whether to approve such an award and, if so, the appropriate amount

20

thereofis reserved to the discretion of the Court. See In re US. Bancorp Litig., 291F.3d1035, 1038

21

(8th Cir. 2002). Factors bearing on the decision include the actions taken by the named plaintiff to

22

protect the class's interests, the degree to which the class has benefitted from those actions, and the

23

amount of time and effort the named plaintiff expended on the litigation. Id. A key additional

24

consideration is whether an incentive award was necessary "to induce an individual to participate

25

in the suit." Fouksv. Red Wing Hotel Corp., No. 12-2160, 2013 U.S. Dist. LEXIS 165588, at *2 (D.

26

Minn. Nov. 21, 2013) (quoting Cookv. Niedert, 142 F.3d 1004, 1016 (7th Cir. 1998)).

27
28
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Despite the fact that there is no evidence before the Court that any of the 18 named Plaintiffs

2

were unwilltngpartictpantsinlniscase or tnattney neeclecho oe incen:tivizeci-to-filesuit,Fou/ls', at·

3

*2, McDonald does not take much issue with the amount of the individual awards. Rather, the

4

number of named Plaintiffs makes the gross award excessive. There is no reasonable explanation

5

why Class Counsel named 18 different Plaintiffs. Under the circumstances, the Court should compel

6

Class Counsel to pay the incentive awards out of their fees.

7

F.

Class Members Were Misled About Settlement Approval Deadlines.

8

Generally, there is certainly nothing wrong with a court resetting a fairness hearing,

9

modifying motion or briefing deadlines, claims deadlines, exclusion deadlines, or even deadlines by

10

which Class members must object. However, this assumes that Class members will be notified of

11

such changes, especially changes in the settlement process that affect their personal due process

12

rights and claims.

13

Here, the Court, on the motion of the parties [Doc. 206], changed the fairness hearing date

14

from June 30, 2016 to August 25, 2016 [Doc. 207]; changed briefing deadlines for Class Counsel's

15

motion for attorneys' fees [Doc. 211]; changed the claims deadline from May 2, 2016 to June 27,

16

2016 [Doc. 207]; and moved the deadline to object to the settlement from May 2, 2016 to May 27,

17

2016 [Doc. 207] and the deadline to object to Class Counsel's motion fir attorneys' fees from May

18

2, 2016 to June 10, 2016 [Doc. 211].

19

However, although the fairness hearing, claims deadline, and objection deadlines were all

20

reset by the Court in February 2016, McDonald recently (May 2016) received a notice from the

21

Administrator that advised him of all of the original dates and deadlines. That is, it was represented

22

to McDonald that his claim was due on May 2, 2016 (which had already passed by the time

23

McDonald received his notice), and not June 27, 2016, the new deadline. It was also represented to

24

McDonald that his objection to the settlement and attorneys' fees was also due on May 2, 2016, even

25

though the Court had already extended those dates to May 27, 2016 (objections to the settlement)

26

and June 10, 2016 (objections to attorneys' fees).

27
28
-18-

Case:
Case 8:11-cv-01733-FMO-JCG
1:11-cv-00226-TSB Doc #: Document
177-16 Filed:
23604/09/18
Filed 06/01/16
Page: 43 Page
of 19121PAGEID
of 24 Page
#: 8242
ID
#:6452
1

Relevant settlement deadlines were changed in February 2016 [Doc. 207] and again in April

----2~ -20l6-fBoe~2 ll ]; even-Glass-members-who-recently-received-communication-regarding the-claims

3

and settlement approval process were misled to believe the claims deadline was June 2, 2016, the

4

objection deadline was May 2, 2016, and the fairness hearing was June 30, 2016. [See Exhibit 2].

5

IV.

CONCLUSION

6

McDonald requests that this Court:

7

1.

Reject the proposed settlement; and

8

2.

Award such other and further relief as is just and necessary in this matter.

9
10
11
12
13
14
15
16
17
18
19
20
21

22

NOTICE OF APPEARANCE AND REQUEST
TO BE HEARD AT FAIRNESS HEARING
NOTICE is hereby given that the undersigned counsel is appearing on behalf of McDonald
in the above-styled action. Counsel for McDonald requests that he be allowed to participate via
telephone at the Fairness Hearing currently scheduled for 10:00 a.m. on August 25, 2016.
Respectfully submitted, this 27th day of May, 2016.

CQ~
Christopher T. Cain
SCOTT&CAIN
Suite 601
550 Main Street
Knoxville, TN 37902
Tel: (865) 525-2150

Counsel for Objector,
W. Allen McDonald

23
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CERTIFICATE OF SERVICE
11

---I,-Ghristopher-'F; Gain,·declare under-penalty-of-perjury that on May-29,-2016;-I-mailed-the

3 original of the foregoing Objection, postage pre-paid, via First Class U.S. Mail, to the following:
4

Clerk of the Court
United States District Court
for the Central District of California
312 North Springs Street
Los Angeles, CA 90012-47601

5

6
7
8
9
10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

I also certify that I mailed a copy ofthe foregoing Objection, via First Class U.S. Mail, postage
prepaid, to the following:
Jeffrey M. Cohon
Howard Pollak
CORON & POLLAK, LLP
10250 Constellation Boulevard, Suite 2320
Los Angeles, California 90067
Steven A. Schwartz
Timothy N. Mathews
CHIMICLES & TIKELLIS LLP
361 West Lancaster Avenue
Haverford, Pennsylvania 19041
Charles S. Fax
Liesel J. Schopler
RIFKIN WEINER LIVINGSTON, LLC
7979 Old Georgetown Road, Suite 400
Bethesda, Maryland 20814
Nicole Sugnet
LEIFF CABRASER HEIMANN & BERNSTEIN, LLP
275 Battery Street, 29th Floor
San Francisco, California 94111-3339
David H. Weinstein
Robert Kitchenoff
WEINSTEIN KITCHENOFF & ASHER LLC
100 South Broad St., Suite 705
Philadelphia, ,Pennsylvania 19110-1061
Michael T. Williams
Galen Bellamy
WHEELER TRIGG O'DONNELL LLP
370 17th Street, Suite 4500
Denver, Colorado 80202

28
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This 27th day of May, 2016.

5

6
7

8
9
10

11
12
13

14
15
16

17
18
19
20
21
22
23
24
25
26
27
28
-21-

Case:
Case 8:11-cv-01733-FMO-JCG
1:11-cv-00226-TSB Doc #: Document
177-16 Filed:
23604/09/18
Filed 06/01/16
Page: 46 Page
of 19124PAGEID
of 24 Page
#: 8245
ID
#:6455

DECLARATION

Under penalty of perjury, I do hereby state that I am a resident of the State of Tennessee
and a citizen of the United States and that in or about 2004, I purchased a Whirlpool-brand
dishwasher that was manufactured during the Class Period (between October 2000 and January
2006), Model No. DU1148XTPQ6, Serial No. FS4302224.
DATED:

May 26, 2016.

tv/Jd M/u;;JL

Wallace Allen McDonald
5905 Windtrace Lane
Knoxville, 1N 37914
Tel: 865-246-0800
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA
CAROL ROUGVIE, et al.,

)
)
)
)

Plaintiffs,

)

~

ASCENA RETAIL GROUP, INC., et al.,
Defendants.

)
)
)
)

No. 2:15-CV-00724-MAK

ORDER DENYING MOTION FOR FINAL APPROVAL OF
SETTLEMENT AND MOTION FOR ATTORNEYS' FEES
AND NOW, this

day of

, 2016, it is hereby

ORDERED that the motion for final approval of the proposed settlement and motion for
attorneys' fees, expenses, and incentive awards is Denied.

J.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

CAROL ROUGVIE, et al.,
Plaintiffs,
v.
ASCENA RETAIL GROUP, INC., et al.,
Defendants.

)
)
)
)
)
)
)
)
)

No. 2:15-CV-00724-MAK

OBJECTION OF MANDA HIPSHIRE TO PROPOSED SETTLEMENT,
MOTION FOR ATTORNEYS' FEES, AND INCENTIVE AWARDS
NOW COMES Manda Hipshire ("Hipshire") 1, by and through her undersigned counsel,

pursuant to (1) the Notice of Proposed Class Action Settlement, (2) Rule 23(d) of the Federal Rules
of Civil Procedure, and (3) equity, and would respectfully submit her Notice of Objection, Intention
to Appear and Request to Be Heard.
Miles Dumack
DUMACKLAW
1621 McKean Street
Philadelphia, PA 19145
Tel: 267-259-3962
Email: miles@dumacklaw.com
Christopher T. Cain
SCOTT&CAIN
550 West Main Street, Suite 601
Knoxville, TN 37902
Tel: (865) 525-2150
cain@scottandcain.com

Hipshire is a citizen of the United States. She resides at 3413 Grassy Pointe Lane,
Knoxville, Tennessee 37931. Her telephone number is 865-599-5525. She is a class member,
Access Code:2028694980400, and submitted an online claim on March 14, 2016, Claim
Confirmation Code: 9NTIQBMO.
1
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I.

PRELIMINARY STATEMENT
"The settlement papers commonly stress the dollar size of the
settlement. After all, a large number is presented as the result of
substantial efforts by class counsel capped by a wonderful result. But
dollars alone are not the full story."2

Plaintiffs and Class Counsel rave about achieving a settlement of $50.8 Million ("Cash
Settlement Fund") and vouchers purportedly valued at approximately $402 Million. For this, Class
Counsel seek fees and expenses of $14,111,455.85 and incentive awards in the amount of $6,000
each for the eight named Plaintiffs. In reality, the proposed settlement is largely smoke and mirrors.
Broken down, the artificially-inflated settlement yields much for Class Counsel and the Plaintiffs,
but little for Class members, suffering from myriad deficiencies which compel its rejection.
First, the proposed nationwide class settlement unreasonably and irrationally discounts the

legitimate Consumer Protection Act ("CPA") claims of some Class members (e.g., Class members
who reside in Tennessee) while at the same time fully funding the CPA claims of consumers who
have, at best, marginal or dubious claims, or in some cases, no valid claim at all. For instance, Class
Counsel mistakenly discounted the claims of Tennesseans purportedly because Tennessee's
("TCPA") allegedly prohibits them from maintaining a class action3 while fully-funding the CPA
claims of Class members in states whose' CP As restrict their claims in other ways. This vast
inequity - sacrificing the legal remedies of one group to benefit another group - violates Amchem
Products, Inc. v. Windsor, 521 591 (1997), turning the proposed Settlement into one rife with intra-

Hon. Elaine Bucklo and Thomas R. Meites, What Every Judge Should Know about a
Rule 23 Settlement (But Probably Isn't Told), 41Litigation1, 3 (ABA Litig. Spring 2015).
2

3

As demonstrated below, Class Counsel's decision to not assert a claim for Tennesseans
under the TCPA was ill-advised and clearly in error, as this is a federal diversity case in which
Federal Rule of Civil Procedure 23 governs, not the procedural laws of the various states.
-1-
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class conflicts which should have demanded sub-classing and separate counsel to satisfy adequacy
concerns.

Second, Class members were also handicapped in assessing Class Counsel's fee request as
Class Counsel failed to afford them an adequate opportunity to review the materials submitted in
support of it. Although the motion was filed on March 18, 2016, Class Counsel failed to make it
available to Class members on the settlement website, leaving most Class members in the dark as
to the basis for their fee request. 4

Third, the red-carpet treatment given Class Counsel's attorneys' fees compels heightened
scrutiny of the settlement and fee request. For example, all three of the "subtle signs" of collusion
exist in this case: (1) Class Counsel's fee award, examined by"economic realities," is at least almost
one-half of and may very well exceed the total cash-benefit to the Class, (2) Justice agreed not to
dispute an award of $15 Million in fees to Class Counsel out of the Cash Settlement Fund; and (3)
the money that does not go toward Class members' claims reverts back to Justice.
Foremost among the pro blems is the reverter clause, which steers unused or uncashed check
funds back to the coffers of Justice, completely negating the Third Circuit's directive that district
courts insure that the parties have provided "sufficient direct benefit" to Class members. In re Baby

Products, 708 F.3d 163, 175-76 (3rd Cir. 2013).

Such provisions are (a) generally regarded as a

"red flag" for collusion, (b) considered a "windfall" to defendants, and © lack a deterrent effect.

4

The Class Notice informed Class members that Class Counsel would be asking the Court
for up to $15 Million in attorneys' fees, and that this award "will not reduce the recovery for
Class Members." [Class Notice, at p. 2]. Clearly though, for every dollar not charged to the
Cash Settlement Fund for attorneys' fees, that dollar would logically remain in the fund to benefit
Class members.
-2-
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Fourth, Class Counsel seek an exorbitant amount of attorneys' fees - $14.111 Million notwithstanding their concession that they performed less than $2.9 Million worth of work in the
case. The Third Circuit has encouraged district courts to lower attorneys' fee awards when they have
"reason to believe that counsel has not met its responsibility to seek an award that adequately
prioritizes direct benefit to the class." In re Baby Prods., 708 F.3d at 177. Here, Class Counsel's
fee award is more appropriately calculated by the lodestar method. The record does not support their
requested fee, and points to their failure to adequately represent Class members.

Fifth, the proposed settlement is not fair, reasonable or adequate because the Release is
overbroad, failing to track the allegations of the operative Complaint and violating the identical
factual predicate rule. And sixth, due to their limited efforts, the eight named Plaintiffs are not
entitled to incentive awards of $6,000 each.

II.

PERTINENT PROCEDURAL AND FACTUAL BACKGROUND
This class action litigation involves "a three-year class period, approximately 10.6 million

class members and - and something on the order of about eighty million transactions." [Doc. 60,
Transcript, at p.16]. Plaintiffs commenced this action against Justice on February 12, 2015 asserting
claims on behalf of all persons in the U.S. who purchased items purportedly on sale for at least 40%
off, but which were actually sold at their regular price (the "Class Members") in violation of the
various consumer protection laws of the states. [Doc. 1]. Plaintiffs alleged that, because these sale
items were never sold above the 40% off price, the "sale price" was in fact the regular, or every day,
price. Plaintiffs further alleged that such misleading advertising practices violated various state
consumer protection statutes, state administrative regulations, and common law.

-3-
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Immediately following the filing, the parties began "in earnest settlement discussions" [Doc.
60, Transcript, at p.6]. On July 2, 2015, the parties finally reached an agreement in principle. [Doc.
99, at p. 8]. Under the settlement agreement, Justice paid into a common fund $50,800,000,
distributed as follows: $27.8 Million to pay affirmative claims made by Class members, $8 Million
for administration costs, and up to $15 Million for attorneys' fees and expenses ("Cash Settlement
Fund"). [Doc. 99, at p. 9]. Class Counsel later agreed to reduce their fees from $15 Million to
$14,111,455.85. [Doc. 99, at p. 10]. The reduced fees would constitute 27.8% of the Cash
Settlement Fund. Further, vouchers distributed automatically are valued at approximately $402
Million. [Doc. 99, at pp. 10, 20].
The proposed settlement provides two options. Option One provides a set value for a cash
or voucher award, based on the Class members' state of residence. [Doc. 71-1, at p. 53]. Option
Two provides those Class members with six or more purchases during the Class Period and/or a
single purchase of $105 or more, the choice to obtain a percentage of their total purchases during the
Class Period in either cash or voucher. [Doc. 99, at p. 25]. Class members who do not submit a
Claim Form but for whom the Administrator has a valid email or postal address will automatically
receive a voucher based on the current state of residence.
On March 18, 2016, the parties moved for final approval [Doc. 98] and Class Counsel moved
for an award of attorneys' fees, expenses, and incentive awards. [Doc. 99].

III.

STANDARD OF REVIEW
A district court approves a settlement by determining it is "fair, reasonable, and adequate."

In re Prudential Ins. Co., 148 F.3d 283, 316 (3d Cir. 1998). The burden of proving the fairness of
the settlement is on the proponents. In re Dry Max Pampers Litig., 724 F.3d 713, 719 (6th Cir.
-4-
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2013). Moreover, "district judges presiding over such actions are expected to give careful scrutiny
to the terms of proposed settlement in order to make sure that class counsel are behaving as honest
fiduciaries for the class as a whole." In re Baby Products, 708 F.3d 163, 175 (3rd Cir. 2013).
When, as in this case, the Court is asked to certify a class and approve its settlement in a
single proceeding, the requirements of Rule 23(a), which are intended to protect the rights of absent
class members, "demand undiluted, even heightened, attention." Literary Works inElec. Databases

Copyright Litig. v. Thomson Corp., 654 F.3d 242, 259 (2d Cir. 2011) (citingAmchem Prods., Inc.

v. Windsor, 521 U.S. 591, 620 (1997)).
IV.

STATEMENT OF OBJECTIONS
A.

Intra-Class Conflicts Serve as Impenetrable Barriers to Final Approval.
1.

The settlement unfairly discounts the claims of Tennessee
Class members.

Class Counsel have unreasonably discounted the settlement benefits to Tennessee Class
members, e.g., Tennessee Class members may not receive enhanced damages. The rationale
purportedly is based on the mistaken belief that Tennesseans are prohibited from filing class actions
under the TCPA. Even if Class Counsel are correct (and they are not), why should the fact that the
TCPA bans class actions impact a Tennessee consumer's individual recovery? What's more, Class
members in states with a two-year CPA statutes of limitations (e.g., Virginia, Kentucky, and
Montana) are unexplainedly allowed enhanced damages - notwithstanding the fact that their CPA
claims may be altogether barred.
Class Counsel's rationale makes no sense. The gist is that Tennesseans must receive less for
their valid individual claims under the TCPA because of limitations in pursuing those claims in a

-5-
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class action, while Class members in other states will receive more for barred claims.

It is

inappropriate for Class Counsel to engage in actions which benefit some Class members to the
detriment of others. The problem is not that the settlement may include consumers with marginal
or dubious CPA claims, but that it includes consumers who have no legitimate CPA claims at all,
while simultaneously punishing Tennesseans with valid TCPA claims. This dichotomy endorses the
chimeric creation of adding substantive rights where none exist while extinguishing other valid
substantive rights. This inequity makes the settlement rife with conflicts between Class members.
To be sure, Plaintiffs and Class Counsel cannot represent conflicting interests. Nor can they
hold interests antagonistic to other Class members. As the Third Circuit astutely observed, "[o]ne
sign that a settlement may not be fair is that some segments of the class are treated differently from
others." In re GMC Pick-Up Truck Fuel Tank Prods. Liability Litig., 55 F. 3d 768, 808 (3d Cir.
1995). This settlement would sacrifice the remedies of one group of Class members to benefit
another. SeeAmchemProducts, Inc. v. Windsor, 521591 (1997)(upholdingThirdCircuit'sdecision
to vacate settlement class certification that aggregated into one settlement class subgroups with
different interests); Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999) (Court rejected a settlement class
that failed to distinguish between more valuable and less valuable claims); In re Southeastern Milk
Antitrust Litigation, 2012 U.S. Dist. LEXIS 76817 (E.D. Term. June 1, 2012) (subclass was
decertified until it had separate legal representation due to conflict with another subclass that made
joint representation inappropriate).
Here, Class Counsel are trying to be all things to all of the Class, favoring some Class
members over others. Thus, there is a "fundamental"conflict because the Court failed to appoint
separate counsel to represent the subclasses implicitly created and the settlement must be rejected.
-6-
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2.

Class Counsel unreasonably omitted a TCPA claim.

The TCPA permits individual actions, but not class actions. 5 If this case were proceeding
in state court, these statutes would undoubtedly preclude Plaintiffs from proceeding with a class
action for injured Tennesseans. But, obviously, this case is in federal court.

InLiskv. Lumber One WoodPreserving, LLC,No.14-11714,2015U.S.App.LEXIS 11891
(11th Cir. July 10, 2015), the Eleventh Circuit addressed the issue of whether the prohibition on
private litigants bringing a class action under the Alabama Deceptive Trade Practices Act
("ADTP A"), applied to a class brought in federal court in light of the Supreme Court's holding in

Shady Grove Orthopedic Associates, P.A. v. Allstate Insurance Co., 559 U.S. 393 (2010). As the
Eleventh Circuit admitted, "[i]f this case were pending in an Alabama state court, the statute would
preclude presentation of the ADTP A claims in a private class action." 2015 U.S. App. LEXIS 11891
at* 5. Because the plaintiff had invoked federal jurisdiction under the Class Action Fairness Act,
however, "[t]he issue, then, is whether Rule 23 applies or is instead displaced by the contrary
provision of the ADTPA." Id. at *6.
In finding that Rule 23 controlled, the Court explained that Shady Grove involved a "separate
New York statute allowed class actions on conditions tracking those in Federal Rule of Civil
Procedure 23 but prohibited class actions for claims seeking statutory penalties." Id. at* 6. "The
issue there, as here, was which provision controlled-Rule 23 or the state-law prohibition on class
actions for claims of this kind. The Supreme Court held that Rule 23 governed. The decision
compels the same result here." Id. at* 6-7.

5

"No class action lawsuit may be brought to recover damages for an unfair or deceptive
act or practice declared to be unlawful by this part." Tenn. Code Ann. § 4 7-18-109(g).
-7-
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The opinion further explained: "If Rule 23 did not abridge, enlarge, or modify a substantive
right under the New York statute, even though the statute precluded class actions altogether, it is
difficult to conclude that Rule 23 abridges, enlarges, or modifies a substantive right in Alabama,
when all the statute does is prescribe 1 who can bring a class claim based on the very same
substantive conduct." Id. at* 10. "The bottom line is this. The Alabama statute restricting class
actions, like the New York statute at issue in Shady Grove, does not apply in federal court. Rule 23
controls." Id. at * 12.
The decision in Lisk applies with equal force and logic to the Tennessee proscription on
TCPA class actions. See also 7A Charles Alan Wright, et al., Federal Practice & Procedure§ 1758
(3d ed.) ("It now is clear that Rule 23 controls whether a class action may be maintained, regardless
of a conflicting state law"). The bottom line is this: the TCP A, like the New York statute in Shady

Grove and the Alabama statute in Lisk, does not apply in federal court. Rule 23 controls. By
omitting a viable claim under the TCP A, Class Counsel unnecessarily and unreasonably restricted
the benefits due Tennessee Class members.

B.

Class Counsel's Request for Attorneys' Fees is Rife With Problems.
1.

Class members were not afforded an adequate
opportunity to review all of the materials submitted in
support of Class Counsel's attorney's fee motion.

At the outset, Class Counsel failed to post their March 18, 2016 motion for attorneys' fees
[Doc. 99] on the settlement website - https://www.justiceclassaction.com-prior to the objection
and exclusion deadline of April 15, 2016. Consequently, the millions of Class members who do not
happen to have a subscription access to the Public Access to Court Electronic Records ("PACER")
site were without information necessary to assess the reasonableness of the request. Put simply,
-8-
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every Class member- not merely those who are also attorneys - was entitled to know precisely why
Class Counsel thought they have earned an attorneys' fee more than fives times the value of their
actual time expended in the case.
Aside from its basic unfairness, setting the objection deadline at a date without having first
provided Class members with the information necessary to assess the reasonableness of Class
Counsel's requested attorneys' fee appears to contravene Rule 23(h), and what's more, might also
result in a denial of due process, as it deprived unsatisfied Class members of a full and fair
opportunity to contest the fee motion. The rule's plain language rightly requires that Class members
be given a meaningful opportunity to object to the fee "motion" itself, not merely to the preliminary
summary notice that such a motion will be filed. See also 5 Moore's Federal Practice § 23 .124[4]
(Matthew Bender 3d ed. 2009) ("[a]ny objection deadline set by the court should provide the eligible
parties with an adequate opportunity to review all of the materials that may have been submitted in
support of the motion and, in an appropriate case, conduct discovery concerning the fees request.")
As one court correctly observed, "[a]llowing class members an opportunity thoroughly to
examine counsel's fee motion, inquire into the bases for various charges and ensure that they are
adequately documented and supported is essential for the protection of the rights of class members.
It also ensures that the district court, acting as a fiduciary for the class, is presented with adequate,

and adequately-tested, information to evaluate the reasonableness of a proposed fee." In re Mercury
Interactive Corp. Securities Litig., 618 F.3d 988, 994(9th Cir. 2010).

The Court provided twenty-eight (28) days from the filing of the motion until the objection
date, but Class Counsel failed to make the motion available to Class members. Accordingly, the
Court should continue the "fairness hearing" to allow Class members time to assess the motion.

-9-

Case: 1:11-cv-00226-TSB
Case 2:15-cv-00724-MAK
Doc #: 177-16
Document
Filed:110
04/09/18
FiledPage:
04/15/16
60 of Page
191 PAGEID
14 of 27 #: 8259

2.

Class Counsel's red-carpet treatment of attorneys' fees is
indicative of collusion.

As the Ninth Circuit observed in In re Blue tooth Headset Products Liab. Litig., 654 F .3d 93 5,
938 (9th Cir. 2011) ("Bluetooth"), district courts are required to look for "subtle signs that class
counsel have allowed pursuit of their own self-interests ... to infect the negotiations." Id. at 947.
The Court identified three signs: (1) "when counsel receive a disproportionate distribution of the
settlement;" (2) "when the parties negotiate a 'clear sailing' arrangement" (i.e., an arrangement
where defendant will not object to a certain fee request by class counsel); and (3) when the parties
create a reverter that returns unclaimed fees to the defendant. Id. Each sign exists here: (1) when
the attorneys' fee award is examined in terms of "economic reality," the award may very well exceed
the cash benefits to the Class, (2) Justice agreed not to dispute the award of fees to Class Counsel
out of the Cash Settlement Fund, as long as that award did not exceed $15 Million; and (3) all of the
money that does not go toward claims actually made reverts to Justice.
"Cases are better decided on reality than on fiction." United States v. Priester, 646 F.3d 950,
953 (6th Cir. 2011). Unfortunately, the stark reality of this particular settlement is that it benefits
Class Counsel vastly more than it does the Class. To be sure, Class Counsel had numerous
opportunities throughout the settlement proceedings to shield their absent clients from the numerous
calamities produced by this settlement. Yet, at practically every turn, those opportunities were
squandered. In the end, by taking every precaution to protect their own self-interests, Class Counsel
all but abandoned their duty to adequately represent Class members.

Class Counsel's fees is disproportional to Class members' benefits. Class Counsel seek
$14.111 Million in fees. After deductions for administrative costs, attorneys fees, and incentive
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awards, the amount available to pay Class members would be $28,688,544.15. Thus, Class
Counsel's attorneys' fees will at least equal 49.2% of the cash available to Class members. But, the
reality is that there is no meaningful gauge to measure the percentage of uncashed checks that might
be expected. As Mrs. Hipshire demonstrates, Class members are just as likely to deposit the
settlement check envelopes into their trash cans as to deposit the checks into their bank accounts.
In a nutshell, it is inevitable that a substantial number of checks simply will not be cashed by Class

members. Those untold funds will ultimately revert to Justice, for a tidy windfall for its bargain.
The Court has alternatives. For instance, in Ferreira v. Browne (In re Groupon Mktg. &

Sales Practices Litig.), 593 Fed. Appx. 699, 702 (9th Cir. 2015), theNinth Circuit recently remanded
a case, directing the parties and the district court to:
explore the extent to which values may be quantified by reference to
factual or expert testimony, or reliably bounded within a specific
range of values that are expected, or illustrated by proxy evidence.
After appropriately supplementing the record, the district court may
exercise its discretion to reapprove the settlement and class counsels'
fee, reapprove the settlement but modify class counsels' fee, to
disapprove the settlement, or take other appropriate actions depending
on its inquiry, findings, and evaluation of whether the settlement is
fair, reasonable, and adequate.

Groupon 593 Fed. Appx. at 702.

Class Counsel's clear-sailing agreement warrants heightened scrutiny. The proposed
settlement further reveals that Justice agreed to a clear-sailing clause - not to oppose any fee which
Class Counsel might eventually seek. [Doc. 71-1, at p. 55] ("Defendant shall neither object to nor
challenge Class Counsel's application for a Fee Award that does not exceed $15,000,000.00"). See

Weinberger v. Great N Nekoosa Corp., 925 F.2d 518, 520 n.1 (1st Cir. 1991) (a clear-sailing
agreement "is one where the party paying the fee agrees not to contest the amount to be awarded by
-11-
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the fee-setting court so long as the award falls beneath a negotiated ceiling"). When confronted with
such provisions, courts have a heightened duty to peer into the provision and scrutinize closely the
relationship between attorneys' fees and benefit to the Class, being careful to avoid awarding
"unreasonably high" fees simply because they are uncontested. Staton v. Boeing Co., 327 F.3d 938,
954 (9th Cir. 2003).
The reason provisions such as these are disfavored is their propensity to uncover subtle
collusion. Because collusion "may not always be evident on the face of settlement, ... [courts]
must be particularly vigilant not only for explicit collusion, but also for more subtle signs that class
counsel have allowed pursuit oftheir own self-interest ... to infect the negotiations." Blue tooth, 654
F.3d at 947. Judge Posner described the problem:
Another questionable feature of the settlement is the inclusion of a
"clear-sailing clause" - a clause in which the defendant agrees not to
contest class counsel's request for attorneys' fees. Because it's in the
defendant's interest to contest that request in order to reduce the
overall cost of the settlement, the defendant won't agree to a
clear-sailing clause without compensation -namely a reduction in the
part of the settlement that goes to the class members, as that is the
only reduction class counsel are likely to consider. The existence of
such clauses thus illustrates the danger of collusion in class actions
between class counsel and the defendant, to the detriment of the class
members.
Redman v. RadioShack Corp., 768 F .3d 622, 63 7 (7th Cir. 2014), cert. denied sub nom. Nicaj v. Shoe
Carnival, Inc., 135 S. Ct. 1429 (2015) (emphasis added).

Absent any evidence to the contrary, it stands to reason that Justice received something of
value and Class Counsel sacrificed something of value to Class members in return. In the end, it is
up to Class Counsel and the District Court to ensure that Class members get the compensation they
deserved. By failing to protect Class members, Class Counsel failed in to safeguard Class members.
-12-
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The Reverter provision/ails to provide sufficiently direct benefits to Class members. The
proposed settlement purports to make payments exceeding $28 Million to Class members who
submitted valid and timely claims. Problematically, the proposed Settlement also provides:
41.
If all Claimants have been paid according to this Agreement
and funds remain in the Net Settlement Fund 180 days following the
Effective Date, tlte remaining funds shall revert to Justice
following payment of any outstanding Claims Administration
Expenses, Fee Award and Incentive Awards.
[Doc. 71-1, at pp. 54-55] (emphasis added). 6
The gist of this provision is that any unclaimed cash will ultimately be returned to Justice.
Under the circumstances, this could be a substantial sum. As numerous district courts have pointed
out, "in a reversionary common fund or a claims-made settlement, the defendant is likely to bear only
a fraction of the liability to which it agrees." In re TJX Cos. Retail Sec. Breach Litig., 584 F. Supp.
2d 395, 405 (D. Mass. 2008) (emphasis added); see also Sylvester v. Cigna Corp., 369 F. Supp. 2d
34, 52 (D. Me. 2005) (stating that parties' evidence indicated that "'claims made' settlements
regularly yield response rates of 10 percent or less"; adding that "the parties' expectations of a low
response rate gives the reverter clause real value for Defendants"). 7

See also Detailed Class Notice, at p. 2 ("If money remains after all class members' cash
claims, and all fees and costs are paid, the money will be returned to Justice.") (emphasis added).
6

While results vary from case to case, it is common that only a fraction of the class in
class action settlements actually submit claims. See, e.g., Max Helveston, Promoting Justice
Through Public Interest Advocacy in Class Actions, 60 Buff. L. Rev. 749, 782-83 (2012) (noting
that there are "a variety of different explanations" for low claims rates - e.g., "the difficulty of
notifying class members, the overly complex and technical notifications that class members
receive, the effort required to pursue a claim, the lack of interest of class members in the types of
relief available, and the failure of fund designers to design claim procedures in ways that take
into account cognitive biases" -but adding that, at the end of the day, "class members in large
class action suits typically file claims at rates that are much lower than one would expect").
7

-13-

Case: 1:11-cv-00226-TSB
Case 2:15-cv-00724-MAK
Doc #: 177-16
Document
Filed:110
04/09/18
FiledPage:
04/15/16
64 of Page
191 PAGEID
18 of 27 #: 8263

Here, because of the clause, the cash benefits to the Class are vastly overstated and are likely
largely illusory. Some courts have rejected the reversion option because it "risks undermining the
deterrent effect of class actions by rewarding defendants for the failure of class members to collect
their share of the settlement." In re Baby Prods., 708 F .3d at 172. Other courts are skeptical about
reversion clauses primarily because such provisions leave it difficult to ascertain precisely what the
defendant will pay in exchange for resolving the class's claims. As one court has put it:
[S]ettlement agreements containing reversionary clauses often raise
concerns about whether the settlement is in the best interests of the
class. In particular, without knowing the claim rate, it is not possible
to calculate the actual value of the settlement, and therefore it is
difficult to assess the proportionality between the settlement's value
and Plaintiffs' expected recovery at trial, which is the single most
important factor in determining whether the settlement is
substantively fair and adequate.
Minorv. FedEx Office &PrintServs., 2013 U.S. Dist. LEXIS 18224, at *4 (N.D. Cal. Feb. 8, 2013). 8
What's more, legal scholars and commentators also criticize reversion clauses. See e.g., Sam
Yospe, Note, Cy Pres Distributions in Class Action Settlements, 2009 Colum. Bus. L. Rev. 1014,

8

0ther courts are in accord, e.g., Mirfasihi v. Fleet Mortg. Corp., 356 F.3d 781, 785 (7th
Cir. 2004) (labeling a reversion provision a "questionable feature" of a settlement agreement);
Sylvester v. CIGNA Corp., 369 F. Supp. 2d 34, 52 (D. Me. 2005) ("[R]everter clauses are
generally suspect and need to be viewed cautiously since they undercut the deterrent effect of
class actions.") (internal quotation marks and alterations omitted); Zawikowski v. Beneficial Nat'!
Bank, No. 98 C 2178, 2001 U.S. Dist. LEXIS 3098, 2001WL290402, at *2 (N.D. Ill. Mar. 22,
2001) ("[R]eversionprovisions need careful scrutiny."); Moore v. PetSmart, Inc., No.
5:12-CV-03577, 2014 U.S. Dist. LEXIS 67235, 2014 WL 1927309, at *4 (N.D. Cal. May 14,
2014) ("courts are justifiably "skeptical ofreversion clauses"); Dalton v. Lee Publ'ns, Inc., 2014
U.S. Dist. LEXIS 148240, *12 (S.D. Cal. Oct. 17, 2014) ("the possibility ofreversion is an area
of particular concern to the Court"); Small v. Target Corp., 53 F. Supp. 3d 1141, 1143 (D. Minn.
2014) (the reversion of unclaimed funds to the Interline is a red flag); Stewart v. USA Tank Sales
& Erection Co., 2014 U.S. Dist. LEXIS 27560 (W.D. Mo. Mar. 4, 2014) (reversionary provisions
viewed as a red flag of potential collusion, particularly where the settlement contains a "clear
sailing" agreement on attorneys' fees).
-14-

Case: 1:11-cv-00226-TSB
Case 2:15-cv-00724-MAK
Doc #: 177-16
Document
Filed:110
04/09/18
FiledPage:
04/15/16
65 of Page
191 PAGEID
19 of 27 #: 8264

1044 ("Returning the money to the defendant is often contrary to the purpose of the statute in the
underlying litigation."); Jay Tidmarsh, Cy Pres and the Optimal Class Action, 82 Geo. Wash. L.
Rev. 767, 768 (2014) (reversion to the defendant provides "a windfall to the alleged wrongdoer.");

see also Stewart R. Shepherd, Comment, Damage Distribution in Class Actions: The Cy Pres
Remedy, 39 U. Chi. L. Rev. 448, 456 (1972) (noting that a cy pres distribution is "preferable to the
unjust enrichment of the defendant").
For all of this, Class Counsel's inclusion of disproportionate fees, a clear-sailing clause, and
a reverter clause greatly undermine the fairness of the proposed settlement. The Court should, for
the foregoing reasons, and those which follow, reject the proposed settlement.

3.

Class Counsel are not entitled to a fee of $14.111 million
when they performed less than $2.9 million of work.

Class Counsel seek attorneys' fees in the amount of27.8% of the Cash Settlement Fund, or
$14,111,455.85. [Doc. 99, at p. 10]. Class Counsel ignore thatthe percentage of the total settlement
allocated to fees tends to decrease as the total size of the settlement increases. Gehrich v. Chase

Bank United States, 2016 U.S. Dist. LEXIS 26184, at *49 (N.D. Ill. Mar. 2, 2016). Indeed, empirical
studies confirm this rule. In fact, such studies reveal that fees for settlements in the range of the one
at bar range from 20.5% to 21.9%. See Theodore Eisenberg & Geoffrey P. Miller, "Attorney Fees

and Expenses in Class Action Settlements: 1993-2008, "7 J. Empirical Legal Stud. 248, 265 (2010)
(finding that between 1993 and 2008, in settlements between $38.3 million and $69.6 million, the
median attorney fee (inclusive of administrative costs) was 20.5% and the mean was 21.9%, while
in settlements between $22.8 million and $38.3 million, the median attorney fee was 24.9% and the
mean was 22.1 % ); Brian T. Fitzpatrick, "An Empirical Study ofClass Action Settlements and Their
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Fee Awards," 7 J. Empirical Legal Stud. 811, 839 (2010) (finding that for settlements ranging from

$30 million to $72.5 million, the median attorney fee was 22.3% and the mean was 24.9%);
Theodore Eisenberg & Geoffrey P. Miller, "Attorney Fees in Class Action Settlements: An Empirical
Study," 1 J. Empirical Legal Stud. 27, 28 (2004) ("A scaling effect exists, with fees constituting a

lower percent of the client's recovery as the client's recovery increases.").
In the end, both studies fully support Mrs. Hipshire's objection that the fees requested by
Class Counsel in this case are grossly excessive. 9

4.

The lodestar method is the better approach to reward
Class Counsel for their work in this case.

Class Counsel argue that the lodestar cross-check confirms that Class Counsel's fee request
of27.8%. [Doc. 99, at p. 25]. Significantly, however, "Class Counsel's collective lodestar, to date,
is $2,652,716.71." [Doc. 99, at p. 23]. "In dividing the proposed fee award of$14.111 Million by
the lodestar calculation of $2,652,716.71, the resulting lodestar multiplier is 5.3." [Doc. 99, at p.
24]. Here, Class Counsel have calculated a lodestar well above the range of multipliers approved
as reasonable in this Circuit. See e.g., In re Cendant Corp., 243 F.3d at 742 (3d Cir. 2001)
(suggesting a lodestar multiplier of 3 "is the appropriate ceiling for a fee award"). Where, as here,
the multiplier that must be used in order to obtain the result reached by application of the
percentage-of-recovery method "is too great, the court should reconsider its calculation under the

9

What's more, neither the Court nor the undersigned (and certainly not other Class
members), have the requisite information before them to assess the reasonableness of the time
spent by partners, associates, attorneys, research assistants or paralegals on any task in this
litigation. By requesting a 5.3% multiplier of their purported actual charges, Class Counsel have
opened the door to discovery of their time records and Mrs. Hipshire respectfully asks the Court
to either require Class Counsel to turn over copies of those records or at least present them to the
Court for an in-camera inspection.
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percentage-of-recovery method." In re Rite Aid Corp. Sec. Litig., 396 F.3d 294, 306 (3d Cir. 2005).
Accordingly, this fee request should be denied and the lodestar approach should be utilized to
calculate Class Counsel's fee, as the percentage method will inevitably result in over-compensation.
On the other hand, the lodestar method would likely fairly compensate them. See Harman
v. Lyphomed, Inc., 945 F.2d 969, 974 (7th Cir. 1991) (explaining that the lodestar method has an

advantage over the percentage method in that it alleviates "concerns that a percentage approach
resulted in over-compensation for attorneys"). All of this appears to demonstrate the lodestar
method is the more appropriate way to assess Class Counsel's value to the Class, with a percentage
of recovery cross-check.

5.

The record does not support the requested fee and point
to Class Counsel's failure to adequately represent Class
members.

Equally dubious is Class Counsel's assertion that they engaged in substantial work in the case
before reaching a settlement. Their time and effort simply fail to justify $14.111 Million.
Notably, settlement negotiations began immediately after the case was filed and the docket
demonstrates that the parties engaged in no formal discovery, no party or third-party depositions
were taken, no adversarial class certification proceedings were held, no dispositive motions of any
type were filed, not a single substantive motion was contested and decided, and the bulk of the
lawyers' work appears to have come after the parties reached their settlement. In a nutshell, Class
Counsel's fee request is exorbitant in view of the trifling amount of work completed.
All of this strongly suggests the impropriety of Class Counsel's settlement assessment,
impugning not only their decision to settle at such an early stage, but also their fee request.
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C.

The Settlement Is Not Fair, Reasonable or Adequate Because the Release
Is Overbroad in Failing to Track the Allegations of the Third Amended
Complaint and Violates the Identical Factual Predicate Rule.

The proposed settlement provides no relief whatsoever for harm caused under Tennessee (and
other states) common law fraud theories that might warrant recovery of punitive damages. No such
claims were pleaded or litigated in this action.

Plaintiffs merely asserted contract claims.

Nevertheless, the Release Class Counsel negotiated is broad enough to include such claims.
The Release, as written, instead of tracking the claims and allegations of the Third Amended
Complaint, broadly releases all claims. The broad sweep of any claim of any kind related to any of
the four complaints, only the last of which are operative, may be argued by Justice later to
encompass claims not pleaded in the Complaint, which are distinct and different claims it has paid
no consideration to settle in this action. Thus, the release improperly extended beyond the scope of
the facts in this action, which were limited to the alleged misleading representations that everything
in its stores was 40% off the regular price, when the "sale" price was in reality the regular price, not

°

any claim of any kind. 1 For that reason, the Release is woefully overbroad and patently unfair.
Courts routinely decline to approve settlements with such overbroad releases that potentially
cover claims not within the operative complaint, particularly where, as here, class members will
receive nothing in payment for such releases. Based on the overbroad Release, this proposed
settlement is neither fair, reasonable, nor adequate to the Class, as required by Rule 23(e).

See Hendricks v. StarKist Co., 2016 U.S. Dist. LEXIS 20628, at *9-10 (N.D. Cal. Feb.
19, 2016); Lovigv. Sears, Roebuck& Co., 2014 U.S. Dist. LEXIS 183105, 2014 WL 8252583, at
*2 (C.D. Cal. Dec. 9, 2014) (holding that the factual basis for the release "impermissibly
extend[ed] beyond the factual predicate of the operative complaint-here, the Fourth Amended
Complaint" where the "terms of the release specifically identif[ied] claims that 'could have been
asserted in the Action based on the facts pied in any of the complaints filed in the Action."').
10
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D.

The Voucher Component of the Proposed Settlement Is Largely Illusory
and Does Not Substantially Benefit Class Members.

To boost the Court's perception of the proposed Settlement, Class Counsel maintain that
Justice is providing over $402 Million in vouchers to Class members. First, this purported $400
Million benefit is nothing more than a marketing gimmick to lure more than 18 million former
Justice customers, who have already made approximately 80 million purchases from Justice, back
into the stores to make still more purchases. Sure, these vouchers are offered to Class members, but
the only way a Class member can avail herself of the maximum benefit offered is to do more
business with the very retailer who has already picked her pocket - Justice.
The modem view is for courts to view coupon-based settlements with skepticism, as the
reality is that most consumers will not redeem the coupons that are issued, making the relief obtained
worthless to the consumer. See Christopher R. Leslie, "The Need to Study Coupon Settlements in

Class Action Litigation," 18 GEO. J. Legal Ethics 13 95, 13 96-97 (2005) (Identifying three problems
with coupon settlements: (1) it is doubtful that they "provide meaningful compensation to most class
members," (2) they often fail to disgorge ill-gotten gains from the defendant, and (3) they may force
class members "to do future business with the defendant").

See Synfuel Technologies v. DHL

Express (USA), 463 F .3d 646, 653 (7th Cir. 2006); Geoffrey P. Miller & Lori Singer, "Nonpecuniary
Class Action Settlements," 60 Law & Contemp. Probs, 97, 108 (1997) (noting that for many
consumers "the right to receive a discount [or a coupon] will be worthless"). See also Synfuel

Technologies, 463 F.3d at 653.
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E.

Due to Their Limited Efforts, the Eight Named Plaintiffs Are Not
Entitled to Incentive Awards of $6,000 Each.

Finally, Class Counsel seek incentive awards of $6,000 for each of the named Plaintiffs,
totaling $48,000, to be paid from the Cash Settlement Fund. [Doc. 99, at p. 27]. Class Counsel
suggest that because these named Plaintiffs purportedly "sacrificed their anonymity" and "attended
meetings and/or phone conferences," they are entitled to such an award. [Doc. 99, at p. 28].
However, there is no evidence that any of the Plaintiffs did much more than allow his or her name
to be placed on a Complaint. Their participation was, at best, de minimis: they did not have to
respond to discovery, were not deposed, did not have to execute affidavits or declarations for class
certification or summary judgment purposes, and obviously, did not have to testify.
The Court should consider" whether the settlement gives preferential treatment to the named
plaintiffs while only perfunctory relief to unnamed class members." Greenbergv. Procter & Gamble
Co. (lnre Dry Max Pampers Litig.), 724 F.3d 713, 718 (6th Cir. 2013); Vassalle v. Midland Funding
LLC, 708 F.3d 747, 755 (6th Cir. 2013). Frankly, it appears their only contribution was permitting

Class Counsel to use their names to file the cases. An award of $500 each would appear to be a
reasonable award for the named Plaintiffs.

V.

CONCLUSION
This Court should reject the settlement, deny Class Counsel's motion for attorney's fees,

deny, in part, the request for incentive fees, declare that misrepresentation claims and claims for
knowing/willful violation of CPA are not released for any of the Limited Class Recovery
jurisdictions, and award such other relief as is just and necessary in this matter. 11
Mrs. Hipshire joins by reference any substantive objections made by other Class
members not inconsistent with those made here.
11
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NOTICE OF INTENTION TO APPEAR AND REQUEST TO BE HEARD
NOTICE is hereby given that the undersigned counsel is appearing on behalf of Mrs.

Hipshire in the above-styled action. Counsel requests that Mrs. Hipshire' s counsel be allowed to be
heard via telephone at the Fairness Hearing. If the Court will not permit participation by telephone,
counsel will make every effort to appear in-person.
Respectfully submitted, this 15th day of April, 2016.

Isl Miles Dumack
Miles Dumack
PA ID#: 202278
DUMACKLAW
1621 McKean Street
Philadelphia, PA 19145
Tel: 267-259-3962
Email: miles@dumacklaw.com

Christopher T. Cain
SCOTT&CAIN
550 West Main Street, Suite 601
Knoxville, TN 37902
Tel: (865) 525-2150
cain@scottandcain.com
Pro Hae To Be Filed

DATED: April 15, 2016
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CERTIFICATE OF SERVICE

I do hereby certify, that on April 15, 2016, a copy of the foregoing was submitted
electronically through the Court's Electronic Filing System ("ECF"). Notice of this filing will be
sent by operation of the Court's ECF to all parties indicated on the electronic filing receipt. Parties
may access this filing through the Court's ECF. A copy of the foregoing was also served on the
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I)

IN THE UNITED STATES DISTRICT COURT
• \ 1 11f
FOR THE NORTHER DISTRICT OF CALIFORNIA
._i;;..
SAN JOSE DIVISION

r

IN RE: NETFLIX PRIVACY LITIGATION

)

No.

1
~'0~ ~ BZO'

5:11-cv-0037:d'tP

NOTICE OF OBJECTION, INTENTION TO APPEAR AND REQUEST TO BE HEARD
NOW COME Denis Bono and Judith Mallory (hereinafter, "Tennessee Objectors"), by and
through the undersigned counsel, pursuant to ( 1) the Notice of Pendency and Proposed Settlement
of Class Action and Settlement Hearing, (2) Rules 23(d) and 24(a) and (b) of the Federal Rules of
Civil

P~ocedure, and (3) equity, and submit this Notice of Objection, Intention to Appear, and

Reques( to Be Heard.

I. PRELIMINARY STATEMENT
9bjectors are Tennessee consumers who are current or former subscribers ofNetflix as of
July 5, 1012, and are therefore settlement class members.' The Tennessee Objectors respectfully
!

submit that the proposed settlement is unfair and unreasonable and should be denied final approval.
I

II. STANDARD OF REVIEW
A.

,,

Standard for Approving Class Action Settlements in General

Ji\ district court may approve a settlement only if it is "fair, reasonable, and adequate."

Fed.

R. Civ. p. 23(e)(l)©. Absent class members have little at stake and thus insufficient incentive to
closely ~onitor class counsel and his strategic choices. See, Mars Steel Corp. v. Continental Ill.
i

Nat'/ Bank & Trust Co., 834 F.2d 677, 681 (7th Cir. 1987). Accordingly, the role of the District
'Bono resides at 7907 Westacres Dr., Knoxville, Tennessee 37919, and his telephone
number is 865 692 8072. Mallory resides at 2925 Fountain Park Blvd., Knoxville, Tennessee,
37917 and her telephone number is 865-523-2990.
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Courts in evaluating proposed settlements is akin "to the high duty of care that the law requires of
fiduciaries." Reynolds v. Beneficial Nat'/ Bank, 288 F.3d 277, 280 (7th Cir. 2002). District Courts
must "exercise the highest degree of vigilance in scrutinizing proposed settlements of class actions."

Synfuel Techs., Inc. v. DHL Express (USA), Inc., 463 F.3d 646, 653 (7th Cir. 2006) (quoting
Reynolds, at 279).

B.

The Settlement in This Case Demands Stricter Scrutiny

Courts have demonstrated an appropriately higher level of scrutiny of certain class action
settlements. In particular, Courts should be leery of settlements using lower compensation to certain
class members, see In Re General Motors Corp. Pick-Up Truck Fuel Tank Prods. Liability Litig.,
'!

55 F. 3q 768, 808 (3d Cir. 1995) ("One sign that a settlement may not be fair is that some segments
i

of the c~ss are treated differently from others."). Here, class members will receive no compensation
!

whatso~ver, while a handful of organizations are awarded anywhere from $172,839.29 to
i

i

$501,6~1.44.
~·

The Importance of Objectors in Class Action Settlements

'

Obviously the parties to the action will present the proposed settlement to both the class and
!

the cowtt in the most favorable light, downplaying any possible weaknesses or problems with the
deal. In the absence of an adversarial proceeding, the court is poorly situated to uncover any
potenti~

conflicts between class counsel and the class, or among various class members, or to

otherwi$e assess the fairness of the proposed settlement. Hence, the significance of hearing the
I

'

contenti~ns of objectors. 2
i

2

There are three main kinds of objectors to class settlements - ( 1) those who genuinely want to
improve or scuttle an inadequate settlement, (2) those attorneys in competing class actions who simply
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It is also generally the duty of the court as well as counsel for the parties present in the action
to allow objectors to testify and state their objections on the record. Waters v. City ofChicago, 420
N.E.2d, 599 (Ill. App. 1981 ). After all, it has been said that objectors are the only parties with an
incentive to uncover flaws in the proposed settlement. Wasserman, R., Dueling Class Actions, 80
B. U. L. Rev. 461, 483 (April 2000).

III. STATEMENT OF SPECIFIC OBJECTIONS
Many commentators have argued about the pros and cons of class actions, but there is no
doubt that class actions play a significant role in litigation in the United States. 3 However,
[t]hat the use of the device of a class action is subject to abuse in a
number of ways is a well known fact. ... [I]t is the responsibility of
the court to guard the integrity of the class action device as well as its
own integrity.... The present arrangement leaves the unfortunate
impression that defendants are buying themselves out of a lawsuit by
direct compensation of plaintiffs' counsel."
Anthon~ v. Superior Court, 59 Cal. App.3d 760, 130 Cal. Rptr. 758, 766 (Cal. App. 1976).

Class actions are "unique creatures with enormous potential for good and evil." Johnson v.

Generai Motors Corp., 598 F .2d 432, 439 (5 1h Cir. 1979) (Fay, J ., specially concurring). In virtually
every class action seeking money damages, the person with the most at stake financially is the
attorney representing the class. Commentator's recognize that the attorney's interest in securing the
highest fee and the class members' interest in attaining the greatest recovery often diverge. John C.

want a piece of the fee pie, without any really significant improvements in the settlement for class
member$, and (3) those competing class counsel who have filed class actions elsewhere but who have
been 'lo~-balled' out of their own cases by defendant picking the group of class counsel who will settle
on terms'most favorable to defendants .... " 19 Class Action Rep. 207 (1996).
See, e.g., John C. Coffee, Jr., The Corruption of the Class Action: The New Technology of
Collusioh, 80 Cornell L. Rev. 851 (1995); Arthur R. Miller, Comment, Of Frankenstein Monsters and
Shining Knights: Myth, Reality, and the "Class Action Problem," 92 Harv. L. Rev. 664 (1979).
3
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Coffee, Jr., Understanding the Plaintiff's Attorney: The Implications ofEconomic Theoryfor Private
Enforcement ofLaw Through Class and Derivative Actions, 86 Colum. L. Rev. 669, 686-91 (1986).

The

cl~ss

members, with so little at stake in the first place, have insufficient incentive to closely

monitot class counsel and her strategic choices. See, Mars Steel Corp. v. Continental Ill. Nat 'l Bank
& Trust Co., 834 F.2d 677, 681 (71h Cir. 1987). Even ifthe class has a very strong claim on the

merits and class counsel ordinarily would prefer to go to trial rather than settle at a discount, the
attorney must acknowledge that she cannot control the pace at which the court will entertain her
action. The existence of other simultaneous suits on behalf of the same class before different courts
makes the race to judgment very risky. Thus, class counsel most likely will decide that it is in his
or her or.vn best interest to settle the action and guarantee compensation for his or her work.
Likewise, the defendant is aware that class counsel is under substantial pressure to settle.
I

Indeed, ~egal scholars have noted that the pressure on class counsel to collude with the defendant in
this mruµier may be extreme. See, e.g., Tim Oliver Brandi, The Strike Suit: A Common Problem of
the Derivative Suit and the Shareholder Class Action, 98 Dick. L. Rev. 355, 391 (1994). Even if

class cotinsel is able to resist this pressure, the defendant may simply go knocking on the door of
another Jawyer representing the class to see if she will succumb.
The following specific objections are made by the Tennessee Objectors:

l.

The proposed settlement is generally unfair, unreasonable, and inadequate,

procedui'ally and substantively, including most notably the inadequacy of the relief afforded to absent
Tennessee Settlement Class members. The proposed settlement is inequitable because fails to
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provide reasonable compensation to readily identifiable subscribers who have been injured by
Defendants' conduct and instead distributes all of the net settlement fund, after payment of notice
and adrp.inistrative costs and attorneys' fees, to cy pres recipients.
2.

The proposed settlement is unfair, unreasonable, and inadequate because under the

express terms of the settlement agreement, the injunctive relief afforded some class members can
be unilaterally avoided by Netflix ifNetflix gets out of the DVD by mail business within 4 years;
3.

Class Counsel have failed to submit or post on the settlement website a motion for

attorneys, and this omission has left Class members in the lurch, with no information available to
I

them to!scrutinize the very substantial attorneys' fee and expense award sought by Class Counsel;
I

4.

Many problems exist with the notice of the proposed settlement and the requirements

impose4 on settlement class members who are considering objecting to the settlement. It appears
I

the agre~ment and notice were drawn to intimidate absent Settlement Class members from objecting,
and will\ undoubtedly impede the rights of many Settlement Class members, including one or both
I

Tennessbe Objectors. For example, although Settlement Class members have not been afforded a
I

copy of¢lass Counsel's motion for attorneys' fees and costs and have only recently been provided
I

!

a list of iproposed cy pres recipients, Settlement Class members are nevertheless required to furnish
I

"all docllunents or writings that such Settlement Class member desires the Court to consider."
Itar from making it easier for individual Settlement Cass members to voice their opinions or
i
I

concern~ about the proposed settlement, these innumerable hurdles make

them to

it exceedingly difficult for

40 so. And while fewer, ifany other, Settlement Class member(s) will voice their opinion(s)
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of the proposed settlement, this result would appear contrary to the spirit of Rule 23's requirement
for reasonable notice and presents due process concerns erecting obstacles for Settlement Class
members to be heard.
These problems render the settlement unfair, and in and of themselves, provide reason for
the settlement to be rejected.
NOTICE OF APPEARANCE
AND
REQUEST TO BE HEARD AT FAIRNESS HEARING
NOTICE is hereby given that the undersigned counsel is appearing on behalf of the
TennesJee Objectors in the above-styled action. Counsel for the Tennessee Objectors requests that
he be alfowed to be heard via telephone at the Fairness Hearing.
ADOPTION OF OTHER OBJECTIONS
tennessee Objectors hereby adopt and incorporate by reference herein all other proper
objectiop.s submitted by other objectors in this matter.
i

CONCLUSION
WHEREFORE, Tennessee Objectors request that this Court:
1
1

•

Reject the proposed settlement; and

'

2.

Award such other and further relief as is just and necessary in this matter.
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Respectfully submitted, this 13th day of November, 2012.

/J~

~opher T. Cain (IN BPR# 19997)
SCOTT&CAIN

Bank of America Center, Suite 601
550 Main Street
Knoxville, Tennessee 37902
Tel: 865-525-2131
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CERTIFICATE OF SERVICE
I hereby certify that I have served a copy of the foregoing upon the following at the addresses
listed below, and by placing a copy of same in the U.S. Mail, postage pre-paid, for delivery to:
Clerk of the Court
United States District
Court for The Northern
District of California
(San Jose Division)
Robert F. Peckham
Federal Building
280 South 1ST Street
San Jose, CA 95113
Jay Edelson
Rafey S. Balabanian
Ari J. Scharg
Chandler R. Givens
Edelson McGuire LLC
350 N. LaSalle, Suite 1300
Chicago, IL 60654
Keith E. Eggleton
Rodney Strickland
Dale Bish
Wilson Sonsini Goodrich
& Rosati
650 Page Mill Road
Palo Alto, CA 94304
Tl11is 13th day of November, 2012.
Christopher T. Cain
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

HILL v. STATE STREET
CORPORATION

)
)

-------------- )
THIS DOCUMENT RELATES
THE SECURITIES ACTION
DOCKET NO. 09-cv-12146-GAO

)

) Master Docket No.1:09-cv-12146-GAO

)
)
)

CHARLES F. FRANZ AND NITA W. FRANZ'S (1) NOTICE OF
PROCEDURAL DUE PROCESS OBJECTIONS, (2) MOTION FOR LEAVE
TO SUBMIT SUBSTANTIVE OBJECTIONS, (3) REQUEST FOR
ADDITIONAL CLASS NOTICE, (4) REQUEST FOR CONTINUANCE OF
FAIRNESS HEARING, AND (5) REQUEST TO BE HEARD

Come Charles F. Franz and Nita W. Franz ("Mr. and Mrs. Franz"), Objecting
Settlement Class Members, by and through their undersigned counsel, and
respectfully submit this Notice of Procedural Due Process Objections, Motion for
Leave to Submit Substantive Objections, Request for Additional Class Notice,
Request for Continuance of Fairness Hearing, and Request to Be Heard.

Christopher T. Cain (TN BPR# 19997)
SCOTT & CAIN
Bank of America Center, Suite 601
550 Main Street
Knoxville, Tennessee 37902
Tel: 865-525-2131
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I.

PRELIMINARY STATEMENT

"[Tjhere is a recognition that objectors make the system
work better overall, and perhaps even make it more
difficult for class counsel to overreach in a way that harms
defendants. Judges are more cognizant of their
responsibilities under Rule 23(e), and they increasingly
realize that counsel for objectors can help them carry out
their responsibilities. 1

Mr. and Mrs. Franz (and hundreds of thousands of other putative
settlement class members) have wrongly been deprived of procedural due
process. Class notice - as required by Rule 23 and the Court's July 21, 2014
preliminary approval order - was neither faithfully implemented nor effectively
disseminated to Mr. and Mrs. Franz and hundreds of thousands of other putative
settlement class members. For this reason, Mr. and Mrs. Franz respectfully
request leave of Court to submit their substantive objections.
It is a matter of record that notice was not timely directed to the vast
majority of settlement class members, making it impossible for them to either
exclude themselves or to object to the terms of the proposed settlement by the
October 6, 2014 deadline to do so. 2 To illustrate, the Claims Administrator, Epiq
Class Action and Claims Solutions, Inc. ("Epiq"), failed to mail a Notice Packet to

Morrison, Alan B., Improving the Class Action Settlement Process: Little
Things Mean a Lot, 79 Geo. Wash. L. Rev. 428 (Feb. 2011).
1

For reasons unexplained, although there can be no dispute that the vast
majority of proposed settlement class members were not notified of the
proposed settlement until after September 22, 2014, the parties failed to
request an extension or other modification of the deadlines.
2

-1-
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Mr. and Mrs. Franz until 4 days pnor to the deadline for exclusions and
objections, hundreds of thousands of Notice Packets were mailed between
September 22 and October 17, 2014, fully eleven (11) days after the deadline for
exclusions/objections, and an unknown number of Notice Packets had still not
been mailed to proposed settlement class members by that deadline.
Plaintiffs' counsel have submitted no evidence that any of the 4 75, 725
Notice Packets mailed after September 22, 2014 (i.e., the vast majority of Notice
Packets mailed) were received by any settlement class member in time for them
to fulfill the purpose of the notice, i.e., to give them enough opportunity to make
an informed decision and act accordingly.
Consequently, Mr. and Mrs. Franz submit that the notice program falls well
short of satisfying even minimal procedural due process requirements. For this
reason alone, the Court should summarily decline approval of the proposed
settlement.

Alternatively, the Court should enter an order rescheduling the

Fairness Hearing, requiring the parties to re-notify putative settlement class
members who were belatedly notified, and provide all such members a real
opportunity to exclude themselves or object.

This objection is necessary to benefit the large group of settlement
class members who were not provided timely notice. Significantly, Plaintiffs
maintain that no objections were filed, wrongly implying that class members
support the proposed settlement.

Perhaps, the real reason for the lack of
-2-
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additional objections - a point validated by the Claims Administrator's own
submissions - is that 61.8% of putative settlement class members did not receive
their Notice Packets in time to exclude themselves or object, much less to
appreciably consider their respective courses of action.
Moreover, absent this objection, the Court is left with no meaningful
arguments in the record criticizing this settlement. Although no other opposition
has been filed to the proposed settlement and no other objectors have contested
the proposed settlement, pursuant to Rule 23(e), the Court nevertheless has the
duty to protect absentee class members.

In re Prudential Ins. Co. Am. Sales

Practice Litig. Agent Actions, 148 F.3d 283, 316-17 (3d Cir. 1998).

Plaintiffs' counsel have failed in their duty to adequately represent
absent settlement class members. Plaintiffs' counsel have a fiduciary obligation
to absent class members.

The Notice program, implemented by Plaintiffs'

counsel's hand-picked administrator, undermined their ability to "fairly and
adequately protect the interests of the class." See e.g., Hanlon v. Chrysler Corp.,
150 F.3d 1011, 1020 (9th Cir. 1998) ("absent class members must be afforded
adequate representation before entry of a judgment which binds them"). Here, the
Notice program has corrupted the proposed settlement by undermining the
adequacy of Plaintiffs' counsel, whose failure to take steps to afford relief to
countless settlement class members who received belated notice or no notice is left
unexplained. Accordingly, the proposed settlement class cannot be certified.
-3-

Case: 1:11-cv-00226-TSB
Case 1:09-cv-12146-GAO
Doc #: 177-16
Document
Filed: 501
04/09/18
FiledPage:
11/04/14
87 of 191
PagePAGEID
5 of 29 #: 8286

Plaintiffs' counsel's fee request should be rejected. Plaintiffs' counsel's
fee request should be denied, as the majority of settlement class members were
not provided notice of the fee motion pursuant to Rule 23(h), the requested fee is
excessive under the circumstances, and the settlement agreement contained a
clear-sailing provision, which is improper in these circumstances.

The settlement should be rejected for other reasons. Other reasons for
which the settlement should be rejected include: notice was deficient in that it
failed to provide settlement class members with necessary information, and the
certification order did not comply with Rule 23(c)(l)(B).
II.

THE FRANZ'S ARE SETTLEMENT CLASS MEMBERS

The Franz's are Alabama residents, residing at 550 Derby Lane,
Montgomery, Alabama 36109-4630. Mr. and Mrs. Franz purchased publiclytraded shares of State Street common stock, as defined by the proposed
settlement, and are therefore members of the settlement class. Specifically, on
June 28, 2007, the Franz's purchased 115 shares of State Street common stock
at $68.996 per share ($7,934.54) through A.G. Edwards & Sons, Inc. of
Montgomery, Alabama. See Exhibit 1.
III.

LEGAL STANDARDS FOR APPROVING CLASS ACTION SETTLEMENTS

A.

The Court Must Exercise a High Duty of Care to Protect
Absent Class Members.

Absent class members have little at stake and thus insufficient incentive to
closely monitor class counsel and his strategic choices. See Mars Steel Corp. v.
-4-
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Continental fll. Nat'l Bank & Trust Co., 834 F.2d 677, 681 (7th Cir. 1987).

Accordingly, the role of the district courts in evaluating proposed settlements is
akin "to the high duty of care that the law requires of fiduciaries." Reynolds v.
Ben'lNat'lBank, 288 F.3d 277, 280 (7th Cir. 2002). District courts must "exercise

the highest degree of vigilance in scrutinizing proposed settlements of class
actions." Synfuel Techs., Inc. v. DHL Express (USA), Inc., 463 F.3d 646, 653 (7th
Cir. 2006). Indeed, the observation that "'[c]ourts applying [a multifactor] test [
] often recite the litany and engage in pro forma analyses, but their hearts are not
in it,"' could be an equally apropos statement for those parties advancing
unopposed motions for final settlement approval. Ehrheart v. Verizon Wireless, 609
F.3d 590, 605 n.10 (3d Cir. 2010) (dissenting, Smith, J.) (quotation omitted).

B.

This Settlement Demands Stricter Scrutiny

When, as here, judicial approval of a settlement is sought prior to
certification, the Court must determine whether a class can be certified pursuant
to Fed. R. Civ. P. 23(a) and 23(b). "A class settlement cannot technically be
approved unless, by definition, a class is upheld." 4 Newberg on Class Actions§
11.27 (4th ed. 2006). The Court must conduct a "rigorous analysis" and "be
persuaded that the prerequisites of Rule 23(a) have been met." Gen. Tel. Co. v.
Falcon, 457 U.S. 147 (1982).

And in particular, courts should be leery of

settlements using lower compensation to certain class members. See In re General

-5-
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Motors Corp. Pick-Up Truck Fuel Tank Prods. Liability Litig., 55 F. 3d 768, 808 (3d
Cir. 1995) ("One sign that a settlement may not be fair is that some segments of
the class are treated differently from others.")

C.

Objectors are Important to Class Action Settlements

Class actions are "unique creatures with enormous potential for good and
evil." Johnson v. General Motors Corp., 598 F.2d 432, 439 (5th Cir. 1979) (Fay, J.,
specially concurring). In virtually every class action seeking money damages, the
person with the most at stake financially is the attorney representing the class.
Class members, with so little at stake in the first place, have insufficient incentive
to closely monitor class counsel and her strategic choices. See Mars Steel Corp.

v. Continental fll. Nat'l Bank & Trust Co., 834 F.2d 677, 681 (7th Cir. 1987). The
defendant is aware that class counsel is under substantial pressure to settle.
Indeed, legal scholars have noted that the pressure on class counsel to collude
with the defendant in this manner may be extreme. See e.g., Tim Oliver Brandi,

The Strike Suit: A Common Problem of the Derivative Suit and the Shareholder Class
Action, 98 Dick. L. Rev. 355, 391 (1994).
Here, the parties present the settlement to both the class and the Court in
the most favorable light, downplaying possible weaknesses with the deal. In the
absence of an adversarial proceeding, however, this Court is poorly situated to
assess the fairness of the proposed settlement. Hence, the significance of hearing
the contentions of objectors.
-6-
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It is also generally the duty of the court as well as counsel for the parties
present in the action to allow objectors to testify and state their objections on the
record. Waters v. City of Chicago, 420 N.E.2d 599 (Ill. App. 1981). After all, it has
been said that objectors are the only parties with an incentive to uncover flaws in
the proposed settlement. Wasserman, R., Dueling Class Actions, 80 B. U. L. Rev.
461, 483 (April 2000).

IV.

STATEMENT OF OBJECTIONS
A.

The Procedural Due Process Rights of Mr. and Mrs. Franz
and Hundreds of Thousands of Other Putative Settlement
Class Members Have Been Violated by the Means, Manner,
and Unreasonable Delay of Notice.
1.

Legal Standards for Class Action Notice

Rule 23(c)(2)(B) requires that class members be given the best notice
practicable under the circumstances, including individual notice to all potential
class members identifiable through reasonable effort. This notice is to be given to
all potential members of a Rule 23(b)(3) class. In re Prudential Ins. Co. Am. Sales

Practice Litig. Agent Actions, 148 F.3d 283, 326 (3d Cir. 1998).
"An elementary and fundamental requirement of due process m any
proceeding which is to be accorded finality is notice reasonably calculated, under
all the circumstances, to apprise interested parties of the pendency of the action
and afford them an opportunity to present their objections." Vargas v. Capital One

Fin. Advisors, 2013 U.S. Dist. LEXIS 116234, at *17-18 (S.D. N.Y. Aug. 15, 2013).
The notice must describe fairly, accurately and neutrally the claims and parties
-7-
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in the litigation, the terms of the proposed settlement, and the options available
to individuals entitled to participate, including the right to exclude themselves
from the class. In re Compact Disc Minimum Advertised Price Antitrust Litig., 216
F.R.D. 197, 202 (D. Me. 2003) (citing Phillips Petroleum Co. v. Shutts, 472 U.S.
797, 811-12 (1985)); see alsoHoffman-LaRoche, Inc. v. Sperling, 493 U.S. 165, 174
(1989); Greenspun v. Bogan, 492 F.2d 375, 382 (1st Cir. 1974). Notice must be
reasonably calculated to reach potential class members. See Eisen v. Carlisle &

Jacquelin, 417 U.S. 156, 174 (1974); Mullane v. Cent. Hanover Bank & Trust Co.,
339 U.S. 306, 315 (1950) ("The means employed must be such as one desirous of
actually informing the absentee might reasonably adopt to accomplish it.")).

2.

Notice Was Deficient, Untimely, and Unreasonable and
Deprived Mr. and Mrs. Franz and Countless Other
Settlement Class Members Procedural Due Process.

In every American class action that proceeds on claims for money damages,
dissemination of notice to the class of its rights and responsibilities is a keystone
of due process, and an express requirement of Fed. R. Civ. P. 23. The absolute
right of class members to the "best notice practicable under the circumstances"
is necessary to enable class members to exercise their right to exclude themselves
from a money damages class.
In this case, the Court preliminarily approved the settlement on July 21,
2014. The Court ordered State Street to provide mailing addresses to the claims
administrator within five (5) business days and ordered the claims administrator
-8-
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to mail notices and claim forms to those addresses within twenty (20) business
days (that is, by August 11, 2014). After the mailing information for several
thousand putative settlement class members was provided on July 28, 2014, Epiq
mailed the first Notice Packets on August 18, 2014. 3 As of September 22, 2014,
an aggregate of 293,873 Notice Packets had been mailed.
On or about October 6, 2014, Charles and Nita Franz received two
envelopes in the mail at their Montgomery, Alabama home. The contents of the
envelopes are attached hereto as Exhibits 2 and 3. The contents purported to be
notices, proofs of claim, and release materials for Hill v. State Street Corporation.
The contents advised Mr. and Mrs. Franz that it was important for them to
"completely read and understand" the Claim Form and the other documents
enclosed, including "the Notice of (I) Pendency of Class Action, Certification of
Settlement Class and Proposed Settlement; (II) Settlement Fairness Hearing; and
(III) Motion for an Award of Attorneys's Fees and Reimbursement of Litigation
Expenses (the 'Notice')."
The 24 pages of single-spaced documents (the "Notice Packets") correctly
identified both Mr. and Mrs. Franz as potential members of a settlement class of
persons who purchased publicly-traded common stock of State Street Corporation
("State Street") from October 17, 2006 through October 21, 2009. Importantly,

lt appears, however, that notice was not disseminated to any settlement

3

class member until at least August 18, 2014 [Doc. 493, at Page 30].
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the enclosed notice advised Mr. and Mrs. Franz that the deadline for exclusion
from or objection to the proposed settlement was October 6, 2014, that is, on or
about the date they had received the Notice Packets.
On its face, the individual mail notice of this proposed settlement, as mailed
to Mr. and Mrs. Franz, was untimely. Although the notices eventually received
by Mr. and Mrs. Franz on or about October 6, 2014 advised them that they had
until "October 6, 2014" to either exclude themselves from or to object to the
settlement, the envelopes were respectively postmarked "October 1, 2014" and
"October 2, 2014." These two belated notices were plainly not the "best notice that
is practicable under the circumstances." Fed. R. Civ. P. 23(c)(2)(B).
Moreover, the fact that Mr. and Mrs. Franz's notice was not mailed by Epiq
until October 1 and 2 naturally commands an inquiry into whether other putative
settlement class members were denied timely notice to reasonably permit them to
exclude themselves or object to the settlement, or, for that matter, whether
innumerable settlement class members received any notice at all. Indeed, the
undisputed facts concerning dissemination of Notice - as recited by the project
manager for the Court-approved Claims Administrator- give credence to Mr. and
Mrs. Franz's concerns about the massive failure to provide timely and meaningful
notice to hundreds of thousands of settlement class members.
This already substantial concern is heightened further by the fact that the
adequacy and strength of Epiq's notice plan was, perhaps necessarily, largely
-10-
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contingent upon the assistance of countless unidentified "brokers." 4 While State
Street complied with the Court's July 21, 2014 directive to give Epiq a list of
names and addresses of putative settlement class members [Doc. 496-1, at p. 3],
notice was nevertheless delayed by as much as to two months to hundreds of
thousands - indeed, the vast majority - of settlement class members.
Thus, it appears that while some potential settlement class members were
notified via first-class mail in mid-August5 (giving them six weeks or more to
decipher the materials and decide what to do), others were not notified until late
September6 (giving them just a few days to read the materials and make their
decisions). Still others were not notified until after the October 6, 2014 deadline
had passed (seemingly barring any exclusion/objection whatsoever). Such a
widespread failure to individually notify identified absent class members cannot
comport with procedural due process. See Larson v. AT&T Mobility LLC, 687 F.3d
109, 123-24 (3d Cir. 2012) (recognizing that '"individual notice to identifiable class
members is not a discretionary consideration to be waived in a particular case. It

4

See e.g., Thurin Affidavit, at

if 6 [Doc. 496-1, at Pages 3-4].

Epiq mailed notice packets to 9,228 potential Settlement Class Members
on August 18, 2014. [Doc. 496-1, at p. 3].
5

Epiq mailed notice packets to an additional 284,345 potential
Settlement Class Members by September 22, 2014. [Doc. 496-1, at p. 4]. Thus,
according to Epiq's project manager's initial September 22, 2014 mailing
declaration, by that date, 293,873 Notice Packets had been mailed via first
class mail.
6
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is, rather, an unambiguous requirement of Rule 23 .... Accordingly, each class
member who can be identified through reasonable effort must be notified .... "').
Also troubling is the October 20, 2014 supplemental declaration of Epiq's
project manager, which indicates that after her initial mailing declaration, dated
September 22, 2014, and through October 17, 2014, Epiq disseminated a total
of 769,598 Notice Packets to potential settlement class members. [Doc. 499.1, at
p. 3]. Thus, between September 22, 2014 and October 17, 2014, fully eleven days
after the Court-ordered deadline for exclusions and objections, no fewer than
475, 725 Notice Packets were mailed. In other words, no less than 61.8% of the
Notice Packets were mailed after September 22, 2014, barely two weeks before
the exclusion/ objection deadline.
To make matters worse, nothing has been presented by Epiq to show
precisely the number of Notice Packets mailed after the October 6, 2014 deadline
for exclusions/ objections. Surely, however, the simple fact that well over half of
the putative settlement class members were given little, if any, opportunity to
exclude themselves/object amounts to a deprivation of procedural due process. 7
Furthermore, while the Court-approved notices to putative settlement class
members stated that the date and time of the Fairness Hearing could change and

This indisputable information seems to dispel any notion that the lack of
exclusions or objections supports final approval of the settlement, as it appears
that more than half of the class membership were not provided a meaningful
opportunity to either exclude themselves or object.
7
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provided procedures for confirming the final date and time of the Fairness
Hearing, it appears that no settlement class member was notified that the
pertinent deadline for settlement class members to exclude themselves or object
were extended. Nor does it appear that any request for such an extension was
made on behalf of absent settlement class members. That is, of course, because
no such request was made and the deadline was not changed.
Knowing all the while that hundreds of thousands of putative settlement
class members were not notified of the proposed settlement or of their legal rights
until either days before or even after the deadlines, Plaintiffs' counsel's still failed
to take any steps whatsoever to extend the deadlines and protect the settlement
class. This failure is a serious and conspicuous breach of duty to hundreds of
thousands of absent class members who Plaintiffs' counsel purport to represent.
There appears to be no dispute that best notice practicable was direct
individual mail notice to each putative settlement class members's last known
address. Moreover, there can be no dispute that such notice - to be meaningful
- must reach those individuals early enough that they have a reasonable
opportunity to decipher the materials and make a decision. See, e.g., In re

Processed Egg Prods. Antitrust Litig., 2014 U.S. Dist. LEXIS 146518, at **22-23
(E.D. Pa. Oct. 10, 2014) ("when all class members are known in advance, the
Court finds that the method of direct mail notice to each class member's last
known address - and a second notice if the first was returned as undeliverable -13-
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was the best practicable notice"); Grice v. PNC Mortgage Corp. of Am., 1998 U.S.
Dist. LEXIS 23877, at *8 (D. Md. May 21, 1998) ("Both the distribution of the
notice via first class mail and the thirty-day notice period prior to the final
settlement approval hearing permit the class as a whole 'to flush out whatever
objections might reasonably be raised to the settlement."').
Neither Mr. and Mrs. Franz nor the majority of proposed settlement class
members had a reasonable opportunity to decipher the Notice Packet and
determine their course of action. 8

B.

Class Counsel's Inadequacy of Representation Precludes
Final Approval Certification.

"A class settlement cannot technically be approved unless, by definition, a
class is upheld." 4 Newberg on Class Actions ("Newberg'},§ 11.27 (4th ed. 2006).

See also In re Gen. Motors Pick-up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768,
796-97 (2d Cir. 1995) (fairness hearing cannot be surrogate for Rule 23 class
certification findings). In Amchem Products, Inc. v. Windsor, 521 U.S. 591, 620
(1997), the leading case on settlement certification, the Supreme Court held that
Rule 23 certification requirements applied to settlement-only classes in all

8The practical effect of the large-scale failure to sufficiently notify
settlement class members is that a certified class action settlement which does
not comply with 23(b)(3) notice requirements cannot have a res judicata affect
on subsequent damages claims. Johnson v. General Motors Corp., 598 F.2d
432 (5th Cir. 1979) (a class action seeking monetary relief cannot be barred
according to principles of res judicata by a previous class action in which no
notice to absent class members was provided); Besinga v. United States, 923
F.2d 133 (9th Cir. 1991) (same).
-14-
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respects, save that trial manageability concerns need not be evaluated, smce
settlement obviated the need for trial. Certification and fairness criteria are
important even though the parties have agreed to settle, as those criteria were
"designed to protect absentees by blocking unwarranted or over-broad class
definitions, 'meriting' heightened attention in the settlement context." Petrovic v.

Amoco Oil Co., 200 F.3d 1140, 1145 (8th Cir. 1999).
Thus, the Court must conduct a "rigorous analysis," General Tel. Co. v.

Falcon, 457 U.S. 147, 161 (1982), and be persuaded, among other things, that
class counsel have adequately represented absent class members. See Fed. R.
Civ. P. 23(g)(4); and see Reid v. Donelan, 297 F.R.D. 185, 194 (D. Mass. 2014).
Class counsel has a fiduciary duty to the class as a whole.

See In re

Bluetooth Headset Prods. Liab. Litig., 654 F.3d 935, 968 (9th Cir. 2011) ("The
responsibility of class counsel to absent class members whose control over their
attorneys is limited does not permit even the appearance of divided loyalties of
counsel."). The failure of the Notice program here reflects substantially on the
adequacy of representation Plaintiffs' counsel delivered in this litigation. Quite
clearly, from their own submissions to the Court, they did not act reasonably, at
least where notification of settlement class members was concerned.
The fundamental requisite of due process of law is the opportunity to be
heard. This "right to be heard has little reality or worth unless one is informed
that the matter is pending and can choose for himself whether to appear or
-15-
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default, acquiesce or contest." Mullane v. Central Hanover Bank & Trust Co., 339
U.S. 306, 314 (1950). Accordingly, "an elementary and fundamental requirement
of due process in any proceeding which is to be accorded finality is notice
reasonably calculated, under all the circumstances, to apprise interested parties
of the pendency of the action and afford them an opportunity to present their
objections." Id. (citations omitted).
Plaintiffs' counsel's Notice program undermined their ability to "fairly and
adequately protect the interests of the class."

Fed. R. Civ. P. 23(a)(4). This

requirement is rooted in due-process concerns- "absent class members must be
afforded adequate representation before entry of a judgment which binds them."
Hanlon v. Chrysler Corp., 150 F.3d 1011, 1020 (9th Cir. 1998).

In the final analysis, the above-described failures of the Notice program in
this case corrupt the proposed settlement by undermining the adequacy of
Plaintiffs' counsel. Their failure to take steps to remedy or seek some relief or
modification from the seriously-flawed Notice program for absent settlement class
members, especially after being advised of a substantial delay, appears to
accentuate Plaintiffs' counsels' commitment to doing whatever was necessary to
hold the settlement together to obtain an award of substantial attorneys' fees.
"Such adherence to self-interest, coupled with the obvious fundamental disregard
of responsibilities to all class members - members who had little or no real voice
or influence in the process - should not find favor or be rewarded at any level.
-16-
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C.

Plaintiffs' Counsel Seek Exorbitant Fees and Expenses

"Cases are better decided on reality than on fiction."

United States v.

Priester, 646 F.3d 950, 953 (6th Cir. 2011). The reality is that this settlement
benefits Plaintiffs' counsel vastly more than it does the individuals who comprise
the settlement class, giving "preferential treatment" to Plaintiffs' counsel and only
perfunctory relief to class members. Thus, the settlement is not a fair one.

1.

Settlement class members were not properly
notified of the amount of requested fees.

In "common fund cases the relationship between plaintiffs and their
attorneys turns adversarial at the fee-setting stage." Vizcaino v. Microsoft Corp.,
290 F.3d 1043, 1052 (9th Cir. 2002). As described above, the record reflects that
it is likely that the majority of settlement class members did not even receive the
Notice Packet by the Court-approved deadline for objections.

Obviously,

settlement class members, who lacked notice of the proposed settlement itself,
correspondingly lacked the information necessary to draw their own conclusions
as to the reasonableness of the attorneys' fees sought.
Simply put, every settlement class member - not merely the lucky few who
may have been sent an earlier mailed notice - was entitled to know precisely why
Plaintiffs' counsel thought they had earned such a substantial fee. Failing to
provide notice or sufficient information to assess the reasonableness of the
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requested fee also appears to contravene Rule 23(h). 9 What's more, it deprived
settlement class members of a full and fair opportunity to contest the motion. The
rule's plain language requires that settlement class members be given an
opportunity to object to the "motion."
Significantly, the Advisory Committee Notes to the 2003 amendments to
Rule 23(h) support this reading of the rule, see Fed. R. Civ. P. 23, 2003 Advisory
Committee Notes ("[i]n setting the date objections are due, the court should
provide sufficient time after the full fee motion is on file to enable potential
objectors to examine the motion"), and further advise that, where appropriate, the
court will permit an "objector discovery relevant to the objections." Id. See also
5 Moore's Federal Practice§ 23.124[4] (3d ed. 2009). As one court observed,
"[a]llowing class members an opportunity thoroughly to
examine counsel's fee motion, inquire into the bases for
various charges and ensure that they are adequately
documented and supported is essential for the protection
of the rights of class members. It also ensures that the
district court, acting as a fiduciary for the class, is
The relevant portions of Rule 23(h) provide:

9

(1) A claim for an award must be made by motion under
Rule 54(d)(2), subject to the provisions of this
subdivision (h), at a time the court sets. Notice of the
motion must be served on all parties and, for motions by
class counsel, directed to class members in a reasonable
manner.
(2) A class member, or a party from whom payment is
sought, may object to the motion.
-18-
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presented with adequate, and adequately-tested,
information to evaluate the reasonableness of a proposed
fee."

In re Mercury Interactive Corp. Securities Litig., 618 F.3d 988, 994(9th Cir. 2010).
The reasoning behind this interpretation of the rule is sound, for during the
fee motion stage of the proceedings,
"[p]laintiffs' counsel, otherwise a fiduciary for the class,
... become[s] a claimant against the fund created for the
benefit of the class." Class Plaintiffs v. City of Seattle (In
re Wash. Pub. Power Supply Sys. Sec. Litig.), 19 F.3d
1291, 1302 (9th Cir. 1994) (internal quotation marks
omitted).
This shift puts plaintiffs' counsel's
understandable interest in getting paid the most for its
work representing the class at odds with the class'
interest in securing the largest possible recovery for its
members. Because "the relationship between plaintiffs
and their attorneys turns adversarial at the fee-setting
stage, courts have stressed that when awarding
attorneys' fees from a common fund, the district court
must assume the role of fiduciary for the class
plaintiffs." Id. As a fiduciary for the class, the district
court must "act with 'a jealous regard to the rights of
those who are interested in the fund' in determining
what a proper fee award is." Id. Included in that
fiduciary obligation is the duty to ensure that the class
is afforded the opportunity to represent its own best
interests.

In re Mercury, 618 F.3d at 994-95.
For all of this, the process was demonstrably unfair. Accordingly, the Court
should deny the fee request, continue the "fairness hearing,'' and provide
settlement class members with sufficient time in which to object to the exorbitant
fee request.
-19-
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2.

Based upon the record, Plaintiffs' counsel's request for a
$10,200,000 attorneys' fee is excessive.

"In the vast majority of cases class counsel appears before
the court to request a big percentage of the settlement
fund, cooperative settling defendants offer no opposition,
and class members rarely oppose the request. The court
is abandoned by the adversary system and left to the
plaintiffs unilateral application and the judge's own good
conscience.
[citation omitted]
The situation is a
fundamental conflict of interest and is inherently collusive
.... The lack of opposition to a proposed fee award give
a court the sometimes false impression of reasonableness,
and the court might simply approve a request for fees
without adequate inquiry or comment. "10
Plaintiffs' counsel also seek exorbitant attorneys' fees ($10,200,000.00, or
17% of the Settlement Fund) and expenses ($956,547.89).

While Plaintiffs'

counsel advocate the reasonableness of the requested fee, a cursory review of the
electronic docket for the case reveals a major flaw in Plaintiffs' counsel's view. For
instance, as to the number of hours reported, without an opportunity to review
the actual time records, the requested fee cannot be assessed for reasonableness
of the actual hours expended. However, given the minimal briefing on dispositive
motion issues, the lack of complete class certification proceedings, the limited
number of substantive motion-hearings, the fact no summary judgment motions
were filed by either party, that no trial occurred, and considering the record fact
that it appears that the most litigated issues in the entire litigation dealt with

In re Quantum Health Resources, Inc. Securities Litigation, 962 F. Supp.
1254, 1255 (C.D. Cal. 1997).
10
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motions to compel discovery, it is respectfully suggested that nearly 71,560 hours
of work appears unreasonable and excessive.
The conclusion that the requested fee is excessive is reinforced by the fact
that Plaintiffs' counsel vouch for their experience in handling securities litigation.
However, this experience must necessarily translate into economies of scale. For
example, drafting an amended complaint should require minutes, not hours.
Indeed, one reason that experienced attorneys can command a high hourly billing
rate is the attorney's presumed efficiency in handling familiar legal issues.
However, neither the Court nor absent settlement class members have the
requisite information to assess the reasonableness of the fee.
Finally, while Plaintiffs' counsel substantially downplay the merits of their
clients' legal claims to convince the Court of the risk of Plaintiffs' lawsuit, the only
real test made of Plaintiffs' claims was when they survived the motion to dismiss,
which should have improved the value of Plaintiffs' case.

3.

The settlement agreement's clear-sailing provision requires
rejection of the requested fee.

The parties' agreement also has a "clear sailing" provision, a questionable
clause hinting at collusion between the Plaintiffs' counsel and the Defendant:

"Defendants agree not to take a position on any such
application for an award of attorneys' fees and/ or
Litigation Expenses."
[Doc. 478-1, Stipulation of Settlement, at if 15, p. 23]. The agreement "is one
where the party paying the fee agrees not to contest the amount to be awarded by
-21-
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the fee-setting court so long as the award falls beneath a negotiated ceiling."

Weinberger v. Great N. Nekoosa Corp., 925 F.2d 518, 520 n. l (1st Cir. 1991).
Judge Posner of the Seventh Circuit recently described the problem with
such clauses:
Another questionable feature of the settlement is the
inclusion of a "clear-sailing clause"-a clause in which
the defendant agrees not to contest class counsel's
request for attorneys' fees.
Because it's in the
defendant's interest to contest that request in order to
reduce the overall cost of the settlement, the defendant
won't agree to a clear-sailing clause without
compensation - namely a reduction in the part of the
settlement that goes to the class members, as that is the
only reduction class counsel are likely to consider. The
existence of such clauses thus illustrates the danger of
collusion in class actions between class counsel and the
defendant, to the detriment of the class members."

Redman v. Radioshack Corp., 2014 U.S. App. LEXIS 18181, at *36 (7th Cir. Sept.
19, 2014) (emphasis added).
To be sure, "the very existence of a clear sailing provision increases the
likelihood that class counsel will have bargained away something of value to the
class." Weinberger, 925 F.2d at 525. Therefore, the Court has a heightened duty
to peer into the provision and scrutinize closely the relationship between
attorneys' fees and settlement benefit, being careful to avoid awarding
"unreasonably high" fees simply because they are uncontested. Staton v. Boeing
Co., 327 F.3d 938, 954 (9th Cir. 2003).
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Although clear sailing provisions are not prohibited, they are disfavored.

Weinberger, 925 F.2d at 525. Judge Posner rightly stated,
As explained (with copious references to both judicial
and academic sources) in William D. Henderson, "Clear
Sailing Agreements: A Special Form of Collusion in Class
Action Settlements," 77 Tulane L. Rev. 813 (2003),
clear-sailing clauses are found mainly in cases such as
the present one in which the value of the settlement to
the class members is uncertain because it is not a cash
settlement. This complicates the difficulty faced by the
district court in determining an appropriate attorneys'
fee, and a clear-sailing clause exacerbates the difficulty
further by eliminating objections to an excessive fee by
the defendant. Clear-sailing clauses have not been held
to be unlawful per se, but at least in a case such as this,
involving a non-cash settlement award to the class, such
a clause should be subjected to intense critical scrutiny
by the district court; in this case it was not.

Redman, at *36-37.
For all of this, the Court should reject the request for $10,200,000 and
scrutinize the fee request on a sufficient record.

D.

The Notice Is Deficient

Many problems exist with the 15-page Notice.

For instance, it fails to

apprise settlement class members of how much they might be entitled to receive,
stating that it is "not possible" to make such a determination. The Notice does
inform recipients that the gross fund of $60,000,000 will be reduced by an
unknown, un-estimated amount for taxes, $10,200,000 in attorneys' fees, up to
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$1.3 million in litigation expenses, and an unknown, un-estimated amount of
notice/administration costs. Settlement class members cannot be expected to
reasonably assess the adequacy of this settlement without such vital information.
The notice program in this case was extensive, including mail notice to at
least 769,598 addresses, publication in the Wall Street Journal, and a website.
The costs of such notice, although not provided, was likely substantial, as will be
the costs for administering/ processing claims and distributing proceeds, reducing
further, by an unknown, un-estimated amount the net settlement benefit.
Furthermore, the Notice provides little, if any, information to allow
settlement class members to assess how the parties arrived at the settlement
amount.

Nor is there any way for settlement class members to reasonably

calculate the value of their claims. Expecting settlement class members, even
financially-sophisticated ones, to weigh-in on the settlement without basic pieces
of information is unreasonable, to say the least.

E.

The Class Certification Order Does Not Comply with Rule
23(c)(l)(B)

Under Rule 23(c)(l)(B), the certification order must define the class and
class claims, issues or defenses. Here, the order granting preliminary approval
did not contain any definition of the claims, issues and defenses, nor did it define
the contours of class certification, in contravention of Rule 23(c)(l)(B).

Wachtel v. Guardian Life Ins. Co. of Am., 453 F.3d 179, 186 (3d Cir. 2006).
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V.

CONCLUSION

For the reasons set forth herein, the Court should deny the motion to grant
final approval to the settlement and deny the motion for attorneys> fees and

expenses outright. Alternatively, the Court should continue the Fairness Hearing,
order the parties to re-notify potential settlement class members of the proposed
settlement and Fairness Hearing, and provide proposed settlement class members
an appropriate amount of time to exclude themselves from or object to the
proposed settlement.

Dated: November 4, 2014

Dated: November 4, 2014
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NOTICE OF APPEARANCE AND REQUEST
TO BE HEARD AT FAIRNESS HEARING
NOTICE is hereby given that the undersigned counsel is appearing on

behalf of Mr and Mrs. Franz in the above-styled action. Counsel respectfully
requests that he be allowed to present argument via telephone at the Fairness
Hearing.
Respectfully submitted, this 4th day of November, 2014.

Isl Christopher T. Cain
Christopher T. Cain (TN BPR# 19997)
SCOTT & CAIN
Bank of America Center, Suite 601
550 Main Street
Knoxville, Tennessee 37902
Tel: 865-525-2150

-26-

Case: 1:11-cv-00226-TSB
Case 1:09-cv-12146-GAO
Doc #: 177-16
Document
Filed: 501
04/09/18
FiledPage:
11/04/14
110 ofPage
191 28
PAGEID
of 29 #: 8309

CERTIFICATE OF SERVICE

I hereby certify that on November 4, 2013, a copy of the foregoing was
submitted electronically. Notice of this filing will be sent by operation of the
Court's electronic filing system to all parties indicated on the electronic filing
receipt. All other parties will be served by regular U.S. Mail. Parties may access
this filing through the Court's electronic filing system.
I also certify that on this date I have served a copy of this document upon
the following by First-Class U.S. Mail, postage pre-paid:
Clerk of Court
U.S. District Court for the District of Massachusetts
1 Courthouse Way
Boston, MA 02210
Re: In re State Street Corp. ERISA Litigation, Civil Action Nos. 09-1-750-DJC, 1010184-GAO
I further certify that I have served a copy of this document upon the
following individuals at the addresses listed via First Class U.S. Mail or sending
electronic versions of the document to the emails listed:
Shapiro Haber & Urmy LLP
Thomas G. Shapiro
Michelle H. Blauner
Seaport East
Two Seaport Lane
Boston, MA 02210
tshapiro@shulaw.com
mblauner@shulaw.com
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Stull, Stull, & Brody
Mark Levine
Patrick Slyne
6 East 45th Street
New York, NY 10017
mlevine@ssbny.com
pkslyne@ssbny.com
Wilmer, Cutler, Pickering, Hale & Dorr LLP
William H. Paine
Wilmer Hale LLP
60 State Street
Boston, MA 02109
wiliam.paine@wilmerhale.com
john.butts@wilmerhale.com

Isl Christopher T. Cain
Christopher T. Cain
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c/o Epiq Systems, Inc.
P.O. Box 2876
Portland, OR 97208-2876
888-287-8136
www.statestreetclassactionsettlement.com
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PROOF OF CLAIM AND RELEASE FORM
TO BE ELIGIBLE TO RECEIVE A SHARE OF THE NET SETTLEMENT FUND IN CONNECTION WITH THE
SETTLEMENT OF THIS ACTION, YOU MUST COMPLETE AND SIGN THIS PROOF OF CLAIM AND RELEASE FORM
("CLAIM FORM") AND MAIL IT BY PREPAID, FIRST-CLASS MAIL TO THE ABOVE ADDRESS, POSTMARKED NO
LATER THAN DECEMBER 16, 2014.
FAILURE TO SUBMIT YOUR CLAIM FORM BY THE DATE SPECIFIED WILL SUBJECT YOUR CLAIM TO REJECTION
AND MAY PRECLUDE YOU FROM BEING ELIGIBLE TO RECOVER ANY MONEY IN CONNECTION WITH THE
SETTLEMENT.
DO NOT MAIL OR DELIVER YOUR CLAIM FORM TO THE COURT, THE PARTIES TO THIS ACTION, OR THEIR
COUNSEL. SUBMIT YOUR CLAIM FORM ONLY TO THE CLAIMS ADMINISTRATOR AT THE ADDRESS SET
FORTH ABOVE.
PAGE#

TABLE OF CONTENTS
PART I- CLAIMANT INFORMATION

2

PART II - GENERAL INSTRUCTIONS

3-4

PART III - SCHEDULE OF TRANSACTIONS IN STATE STREET COMMON STOCK
PART IV - RELEASE OF CLAIMS AND SIGNATURE

•

01-CA8360

M4581 v.08 06.05.2014

Page 1

5
6-7

•

•

•

Case: 1:11-cv-00226-TSB
Case 1:09-cv-12146-GAO
Doc #: 177-16
Document
Filed: 501-1
04/09/18
Filed
Page:
11/04/14
115 of 191
PagePAGEID
4 of 25 #: 8314

PART I - CLAIMANT INFORMATION

The Claims Administrator will use this information for all communications regarding this Claim Fonn. If this infonnation
changes, you MUST notify the Claims Administrator in writing at the address above.
Beneficial Owner's First Name:

MI:

Beneficial Owner's Last Name:

MI:

Co-Beneficial Owner's Last Name:

DIIIIIIIIIIIIIIII
IIIIIIIIIIIIIIII D IIIIIIIIIIIIIIII
1111111111111111
Co-Beneficial Owner's First Name:

Entity Name (if Beneficial Owner is not an individual):

IRepresentative
I I I Name
I I Idifferent
I I from
I IBeneficial
I I Owner(s)
I I IlistedI above):
III
IIIIIIIIIIIIIIIIIIII
Mailing Address - Line I: Street Address/P.O. Box:
IMailing
I IAddress
I I- I I IApplicable):
I I I Apartment/Suite/Floor
I I I I I I Number:
III
IIIIIIIIIIIIIIIIIIII
City:
I I I I I IZipICode:I I I I ICountry:
IIIIIIII
(if

Line 2 (If

rn

State/Province:

I

IIII

I
I
I
I
I

I
I
I
I
I

I
I
I
I
I

I
I
I
I
I

I
I
I
I
I

I
I
I
I
I

I
I
I
I
I

I
I
I
I
I

I
I
I
I
I

I
I
I
I
I

I
I
I
I
I

I
I
I
I
I

I
I
I
I
I

I
I
I
I
I

I

I~,,~,~,~,~,~,~,~,~,-,~,~,~,~,~,~,-,-1~1~1---1

Last 4 digits of Claimant Social Security/Taxpayer Identification Number:

I IIII
Daytime Telephone Number:
Evening Telephone Number:
I I I 1-1 I I 1-1 I I I I I I I 1-1 I I 1-1 I I I I
Account Number:
IEmailI address
I I (E-mail
I I address
I I isInot Irequired,
I IbutIif youI provide
I I you
I auU1orize
I I ItheIClaimsI Administrator
I I I Ito useI itIin providing
I I IyouI I I
with information relevant to this claim.):

it

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII
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PART II - GENERAL INSTRUCTIONS

•

1.
It is important that you completely read and understand the Notice of (I) Pend ency of Class Action, Certification
of Settlement Class, and Proposed Settlement; (II) Settlement Fairness Hearing; and (III) Motion for an Award of Attorneys' Fees
and Reimbursement of Litigation Expenses (the "Notice") that accompanies this Claim Form, including the Plan of Allocation of
the Net Settlement Fund set forth in the Notice. The Notice describes the proposed Settlement, how Settlement Class Members
are affected by the Settlement, and the manner in which the Net Settlement Fund will be distributed ifthe Settlement and Plan of
Allocation are approved by the Court. The Notice also contains the definitions of many of the defined terms (which are indicated
by initial capital letters) used in this Claim Form. By signing and submitting this Claim Form, you will be certifying that you have
read and that you understand the Notice, including the terms of the releases described therein and provided for herein.
2.
IF YOU ARE NOT A SETILEMENT CLASS MEMBER (see definition of Settlement Class on page 5 of the
Notice, which sets forth who is included in and who is excluded from the Settlement Class), OR IF YOU, OR SOMEONE ACTING
ON YOUR BEHALF, SUBMITTED A REQUEST FOR EXCLUSION FROM THE SETILEMENTCLASS, DO NOT SUBMIT A
CLAIM FORM. YOU MAY NOT, DIRECTLY OR INDIRECTLY, PARTICIPATE IN THE SETTLEMENT IF YOU ARE
NOT A SETTLEMENT CLASS MEMBER. TIIUS, IF YOU ARE EXCLUDED FROM THE SETILEMENT CLASS, ANY
CLAIM FORM TIIAT YOU SUBMIT, OR THAT MAY BE SUBMITTED ON YOUR BEHALF, WILL NOT BE ACCEPTED.

3.
Submission of this Claim Form does not guarantee that you will share in the proceeds of the Settlement. The
distribution of the Net Settlement Fund will be governed by the Plan of Allocation set forth in the Notice, if it is approved
by the Court, or by such other plan of allocation as the Court approves.
4.
Use the Schedule of Transactions in Part Ill of this Claim Form to supply all required details ofyourtransaction(s)
(including free transfers and deliveries) in and holdings of State Street common stock. On this schedule, please provide all of the
requested information with respect to your holdings, purchases, acquisitions, and sales of State Street common stock, whether such
transactions resulted in a profit or a loss. Failure to repol't all transaction and holding information during the requested time
period may result in the rejection of your claim.
5.
Please note: Only State Street common stock purchased/acquired during the Settlement Class Period (i.e., from
October 17, 2006 through October 21, 2009, inclusive) is eligible under the Settlement. However, under the "90-day look-back
period" (described in the Plan of Allocation set forth in the Notice), your sales of State Street common stock during the period
from October 22, 2009 through January 19, 2010, inclusive, will be used for purposes of calculating your claim under the Plan of
Allocation. Therefore, in order for the Claims Administrator to be able to balance your claim, the requested purchase information
during the 90-day look-back period must also be provided.
6.
You are required to submit genuine and sufficient documentation for all of your transactions in and holdings of
State Street common stock set forth in the Schedule of Transactions in Part III of this Claim Form. Documentation may consist
of copies of brokerage confirmations or monthly statements. The Parties and the Claims Administrator do not independently have
information about your investments in State Street common stock. IF SUCH DOCUMENTS ARE NOT IN YOUR POSSESSION,
PLEASE OBTAIN COPIES OR EQUIVALENT CONTEMPORANEOUS DOCUMENTS FROM YOUR BROKER. FAILURE
TO SUPPLY IBIS DOCUMENTATION MAY RESULT IN 1HE REJECTION OF YOUR CLAIM. DO NOT SEND ORIGINAL
DOCUMENTS. Please keep a copy of all documents that you send to the Claims Administrator. Alsot please do not highlight
any portion of the Claim Form or any supporting documents.
7.
Separate Claim Forms should be submitted for each separate legal entity (e.g., a claim from joint owners should
not include separate transactions ofjust one of the joint owners, and an individual should not combine his or her IRA transactions
with transactions made solely in the individual's name). Conversely, a single Claim Form should be submitted on behalf of one
legal entity including all transactions made by that entity on one Claim Form, no matter how many separate accounts that entity
has (e.g., a corporation with multiple brokerage accounts should include all transactions made in all accounts on one Claim Form).
8.
All joint beneficial owners must each sign this Claim Form and their names must appear as "Claimants" in Part
I of this Claim Form. If you purchased or otherwise acquired State Street common stock during the Settlement Class Period and
held the securities in your name, you are the beneficial owner as well as the record owner and you must sign this Claim Form
to participate in the Settlement. If, however, you held, purchased or otherwise acquired State Street common stock during the
relevant time period and the securities were registered in the name of a third party, such as a nominee or brokerage firm, you are
the beneficial owner of these securities, but the third party is the record owner. The beneficial owner, not the record owner, must
sign this Claim Form to be eligible to participate in the Settlement.

•

03-CA8360

M4583 v.08 08.05.2014

Page 3

Ir.~
~

•

•

Case: 1:11-cv-00226-TSB
Case 1:09-cv-12146-GAO
Doc #: 177-16
Document
Filed: 501-1
04/09/18
Filed
Page:
11/04/14
117 of 191
PagePAGEID
6 of 25 #: 8316

•

9.
Agents, executors, administrators, guardians, and trustees must complete and sign the Claim Form on behalf of
persons represented by them, and they must:

10.

(a)

expressly state the capacity in which they are acting;

(b)

identify the name, account number, Social Security Number (or taxpayer identification
number), address and telephone number of the beneficial owner of (or other person or
entity on whose behalf they are acting with respect to) the State Street common stock; and

(c)

furnish herewith evidence of their authority to bind to the Claim Fann the person or entity
on whose behalf they are acting. (Authority to complete and sign a Claim Form cannot be
established by stockbrokers demonstrating only that they have discretionary authority to
trade securities in another person's accounts.)

By submitting a signed Claim Form, you will be swearing that you:
(a)

own(ed) the State Street common stock you have listed in the Claim Form; or

(b)

are expressly authorized to act on behalf of the owner thereof.

11.
By submitting a signed Claim Form, you will be swearing to the truth of the statements contained therein and the
genuineness of the documents attached thereto, subject to penalties of perjury under the laws of the United States of America. The
making of false statements, or the submission of forged or fraudulent documentation, will result in the rejection of your claim and
may subject you to civil liability or criminal prosecution.
12.
If the Court approves the Settlement, payments to eligible Authorized Claimants pursuant to the Plan ofAllocation
(or such other plan of allocation as the Court approves) will be made after any appeals are resolved, and after the completion of all
claims processing. The claims process could take substantial time to complete fully and fairly. Please be patient.
13.

PLEASE NOTE: As set forth in the Plan of Allocation, each Authorized Claimant shall receive his/her/its

pro rata share of the Net Settlement Fund. If the prorated payment to any Authorized Claimant calculates to less than $10.00, it
will not be included in the calculation and no distribution will be made to that Authorized Claimant.

14.
If you have questions concerning the Claim Fann, or need additional copies of the Claim Form or the Notice, you
may contact the Claims Administrator, Epiq Systems, Inc., at the above address or by toll-free phone at 1-888-287-8136, or you may
download the documents from www.statestreetclassactionsettlement.com.
15.
NOTICE REGARDING ELECTRONIC FILES: Certain claimants with large numbers of transactions may
request, or may be requested, to submit information regarding their transactions in electronic files. To obtain the mandatory
electronic filing requirements and file layout, you may visit the settlement website at www.statestreetclassactionsettlement.com or
you may email the Claims Administrator's electronic filing department at info@statestreetclassactionsettlement.com. Any file not
in accordance with the required electronic filing format will be subject to rejection. No electronic files will be considered to have
been properly submitted unless the Claims Administrator issues an email after processing your file with your claim numbers and
respective account information. Do not assume that your file has been received or processed until you receive this email. If
you do not receive such an email within 10 days of your submission, you should contact the electronic filing department at
info@statestreetclassactionsettlement.com to inquire about your file and confirm it was received and acceptable.
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PART III - SCHEDULE OF TRANSACTIONS IN STATE STREET COMMQN STOCK
Please be sure to include proper documentation with your Claim Form as described in detail in Part II - General Instructions,
Paragraph 6, above.
1. BEGINNING HOLDINGS - State the total number of shares
of State Street common stock held as of the opening of trading
on October 17, 2006. If none, write "zero" or "O". (Must be
documented.)

Proof of Position
Enclosed

I I I I I I I I.[]] shares

0Yes 0No

2. PURCHASES/ACQUISITIONS DURING THE SETTLEMENT CLASS PERIOD - Separately list each and every purchase/
acquisition (including free receipts) of State Street common stock from after the opening of trading on October 17, 2006 through and
including the close of trading on October 21, 2009. (Must be documented.)

Date of
Purchase/Acquisition
(List Chronologically)
MM DD YY

Number of Sltares
Purchased/Acquired

rn-rn-rn 1
rn-rn-rn 1
rn-rn-rn 1
rn-rn-OJ 1
OJ-OJ-OJI I

I
I
I
I
I

II
II
II
II
II

I
I
I
I
I

Check Here if Shares
Purchased/Acquired
Purcliase/Acquisitiou Pursuant to Registered
Price Per Share
Public Offering
(excluding taxes,
Conducted On or
Proof of Purchase/
commissions and
About June 3, 2008
fees)
(Must be Documented) Acquisition Enclosed

.

I.[]] I I I I.[]]
I.[]] I I I I.[]]
I.[]] I I I I.[]]
I.OJI I I I.[]]

I.[]] I I I I.[]]

3. PURCHASES/ACQUISITIONS DURING THE 90-DAY LOOK-BACK PERIOD State the total number of shares of State Street common stock purchased/acquired (including
free receipts) from after the opening of trading on October 22, 2009 through and including
the close of trading on January 19, 20 IO. If none, write "zero" or "O".

D
D
D
D
D

0Yes 0No
0Yes 0No
0Yes 0No
0Yes 0No
0Yes 0No

IIIIIII

l.rnshares

4. SALES DURING THE SETTLEMENT CLASS PERIOD AND DURINGTHE90-DAYLOOK-BACKPERIOD IF NONE, CHECK
- Separately list each and every sale (including free deliveries) of State Street common stock from after the opening of
HERE
trading on October 17, 2006 through and including the close of trading on January 19, 2010. (Must be documented.)

D

Date of Sale
(List Chronologically)
MM DD YY

OJ-[JJ-OJ
OJ-[JJ-OJ
OJ-[JJ-OJ
OJ-[JJ-OJ
OJ-OJ-OJ

I
I
I
I I
I I .1
I
I
I

Number of
Shares Sold

I
I
I
I
I

I.[]]
I.[]]
I.[]]
I.[]]

Sale Price Per Share (excluding
taxes, commissions and fees)

1.rn

5. ENDING HOLDINGS - State the total number of shares of
State Street common stock held as of the close of trading on January
19, 2010. If none, write "zero" or "O". (Must be documented.)

IIIIIII

I.DJ
I.DJ

I.[]]

I.DJ
I.[]]

1. []]shares

Proof of Sale
Enclosed
0Yes 0No
0Yes 0No
0Yes 0No
0Yes 0No
0Yes 0No
Proof of Position
Enclosed
0Yes 0No

IF YOU REQUIRE ADDITIONAL SPACE FOR THE SCHEDULE ABOVE, ATTACH EXTRA SCHEDULES IN THE SAME
FORMAT. PRINT THE BENEFICIAL OWNER'S FULL NAME AND LAST FOUR DIGITS OF SOCIAL SECURITY/
TAXPAYER IDENTIFICATION NUMBER ON EACH ADDITIONAL PAGE. IF YOU DO ATTACH EXTRA SCHEDULES,
CHECK THIS BOX

D
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PART IV- RELEASE OF CLAIMS AND SIGNATURE
YOU MUST ALSO READ THE RELEASE AND CERTIFICATION BELOW AND SIGN ON PAGE 7
OF THIS CLAIM FORM.

I (we) hereby acknowledge that, pursuant to the terms set forth in the Stipulation, without further action by anyone, upon the
Effective Date of the Settlement, I (we), on behalf of myself (ourselves) and my (our) legal representatives, heirs, executors,
successors, and assigns in their capacities as such, shall be deemed to have, and by operation oflaw and of the judgment shall have,
fully, finally and forever compromised, settled, remised, released, resolved, relinquished, waived and discharged Defendants and
the other Defendants' Releasees, and each oftheir respective legal representatives, heirs, executors, successors, and assigns in their
capacities as such, of and from each and every Released Plaintiffs' Claim and shall forever be enjoined from prosecuting any or all
of the Released Plaintiffs' Claims against any of the Defendants' Releasees.
CERTIFICATION

By signing and submitting this Claim Fonn, the cJaimant(s) or the person(s) who represent(s) the claimant(s) certifies (certify), as
follows:
1.
that I (we) have read and understand the contents of the Notice and this Claim Form, including the releases
provided for in the Settlement and the terms of the Plan of Allocation;

2.
that the claimant(s) is a (are) Settlement Class Member(s), as defined in the Notice, and is (are) not excluded by
definition from the Settlement Class as set forth in the Notice;
3.

that the claimant has not submitted a request for exclusion from the Settlement Class;

4.
that I (we) own(ed) the State Street common stock identified in the Claim Form and have not assigned the claim
against any of the Defendants or any of the other Defendants' Releasees to another, or that, in signing and submitting this Claim Form, I (we) have the authority to act on behalf of the owner(s) thereof;
5.
that the claimant(s) has (have) not submitted any other claim covering the same purchases/acquisitions of State
Street common stock and knows (know) of no other person having done so on the claimant's (claimants') behalf;

6.
that the claimant(s) submit(s) to the jurisdiction of the Court with respect to claimant's (claimants') claim and for
purposes of enforcing the releases set forth herein;

7.
that I (we) agree to furnish such additional information with respect to this Claim Form as Co-Lead Counsel, the
Claims Administrator or the Court may require;
8.
that the claimant(s) waive(s) the right to trial by jury, to the extent it exists, and agree(s) to the Court's summary
disposition of the detennination of the validity or amount of the claim made by this Claim Form;
9.
that I (we) acknowledge that the claimant(s) will be bound by and subject to the terms of any judgment(s) that may
be entered in the Action; and

10.
that the claimant(s) is (are) NOT subject to backup withholding under the provisions of Section 3406(a)(l)(C) of the
Internal Revenue Code because (a) the claimant(s) is (are) exempt from backup withholding or (b) the claimant(s) has (have) not been
notified by the IRS that he/she/it is subject to backup withholding as a result of a failure to report all interest or dividends or (c) the
IRS has notified the claimant(s) that he/she/it is no longer subject to backup withholding. If the lRS has notified the claimant(s)
that he/she/it is subject to backup withholding, please strike out the language in the preceding sentence indicating that the
claim is not subject to backup withholding in the certification above.
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UNDER THE PENALTIES OF PERJURY, I (WE) CERTIFY 1HAT ALL OF THE INFORMATION PROVIDED BY ME
(US) ON THIS CLAIM FORM IS TRUE, CORRECT, AND COMPLETE, AND THAT THE DOCUMENTS SUBMITTED
HEREWITH ARE TRUE AND CORRECT COPIES OF WHAT THEY PURPORT TO BE.
Date

Signature of claimant

DJ -DJ -DJ
MM

DD

YY

Print your name here

___________________

Signature of joint
claimant, if any ....._

_,

Date

DJ-DJ-DJ
MM

DD

YY

Print your name here

DJ -DJ -DJ

If the claimant is otlter than an i1tdividual, or is 11ot tlze person completing tlzisform, t!tefo/lowing also must he provided:
Signature of person
signing on ~ehalf
of claimant ' - - - - - - - - - - - - - - - - - - - - - - - - '

Date

MM

DD

yy

Print your name here
Capacity of person signing on behalf of claimant, if other than an individual, e.g., executor, president, trustee, custodian,
etc. (Must provide evidence of authority to act on behalf of claimant - see paragraph 9 on page 4 of this Claim Form.):

REMINDER CHECKLIST:

1. Please sign the above release and certification. If this Claim Form is being made on behalf of joint claimants, then both must
sign.

2.

Remember to attach only copies of acceptable supporting documentation as these documents will not be returned to you.

3.

Please do not highlight any portion of the Claim Form or any supporting documents.

4.

Keep copies of the completed Claim Form and documentation for your own records.

5.

The Claims Administrator will acknowledge receipt of your Claim Form by mail, within 60 days. Your claim is not deemed
filed until you receive an acknowledgement postcard. If you do not receive an acknowledgement postcard within 60 days,
please call the Claims Administrator toll free at 1-888-287-8136.

6. If your address changes in the future, or if this Claim Form was sent to an old or incorrect address, please send the Claims
Administrator written notification of your new address. If you change your name, please inform the Claims Administrator.

7. If you have any questions or concerns regarding your claim, please contact the Claims Administrator at the above address or
toll-free at 1-888-287-8136, or visit www.statestreetclassactionsettlement.com. Please DO NOT call State Street, any other
Defendants or their counsel with questions regarding your claim.
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THIS CLAIM FORM MUST BE MAILED TO THE CLAIMS ADMINISTRATOR BY PREPAID, FIRST-CLASS MAIL,
POSTMARKED NO LATER THAN DECEMBER 16, 2014, ADDRESSED AS FOLLOWS:
Hill v. State Street Corporation

c/o Epiq Systems, Inc.
P.O. Box 2876
Portland, OR 97208-2876
888-287-8136
www.statestreetclassactionsettlement.com
A Claim Form received by the Claims Administrator shall be deemed to have been submitted when posted, if a postmark
date on or before December 16, 2014 is indicated on the envelope and it is mailed First Class, and addressed in accordance with the
above instructions. In all other cases, a Claim Form shall be deemed to have been submitted when actually received by the Claims
Administrator.
You should be aware that it will take a significant amount of time to ful1y process all of the Claim Forms. Please be patient
and notify the Claims Administrator of any change of address.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS
HILL v. STATE STREET CORPORATION

)
)

~~~~~~~~~~~~~~~~~~~}

THIS DOCUMENT RELATES TO THE SECURITIES
ACTION
DOCKET NO. 09-cv-12146-GAO

)
}
)
)

Master Docket No.1:09-cv-12146-GAO

~~~~~~~~~~~~~~~~~

NOTICE OF (I) PENDENCY OF CLASS ACTION, CERTIFICATION
OF SETTLEMENT CLASS, AND PROPOSED SETTLEMENT;
(II) SETTLEMENT FAIRNESS HEARING; AND (Ill) MOTION FOR AN AWARD
OF ATTORNEYS' FEES AND REIMBURSEMENT OF LITIGATION EXPENSES

A Federal Court authori'l.eef this Notice. This is not a solicitation from a lawver.
NOTICE OF PENDENCY OF CLASS ACTION: Please be advised that your rights may be affected by the above-captioned securities
class action (the "Action") pending in the United States District Court for the District of Massachusetts (the "Court"), if,
during the period from October 17, 2006 through October 21, 2009, inclusive (the "Settlement Class Period"), you purchased
or otherwise acquired publicly traded common stock of State Street Corporation ("State Street"), including if you purchased
or otherwise acquired State Street common stock pursuant and/or traceable to a registered public offering conducted on or
about June 3, 2008, and were damaged thereby. 1
NoTICE OF SETTLEMENT: Please also be advised that the Court-appointed Lead Plaintiffs, the Public Employees' Retirement
System of Mississippi and Union Asset Management Holding AG ("Lead Plaintiffs"), on behalf of themselves and the
Settlement Class (as defined in~ 21 below), have reached a proposed settlement ·of the Action for $60,000,000 in cash that,
if approved, will resolve all claims in the Action (the "Settlement").
PLEASE READ THIS NOTICE CAREFULLY. This Notice explains important rights you may have, including the
possible receipt of cash from the Settlement. If you are a member of the Settlement Class, your legal rights will be
affected whether or not yon act.·

If you have any questions about this Notice, the proposed Settlement, or your eligibility to participate in the
Settlement, please DO NOT contact State Street, any other Defendants in the Action, or their counsel. All questions
should be directed to Co-Lead Counsel or the Claims Administrator (see~ 79 below).

1. Description of the Action and the Settlement Class: This Notice relates to a proposed Settlement of claims in a
pending securities class action brought by investors alleging that Defendants (as defined in paragraph 30 below) violated
the federal securities laws by, among other things, making false and misleading statements regarding State Street's foreign
exchange business and the quality of assets held in State Street's investment portfolio and in off-balance sheet entities
known as conduits. The Defendants deny these claims. A more detailed description of the Action is set forth in paragraphs
11-20 below. The proposed Settlement, ifapproved by the Court, will settle claims in the Action of the Settlement Class, as
defined in paragraph 21 below.
The Action is pending before United States District Judge George A. O'Toole. With the consent of the parties, on July 10,
2014, Judge O'Toole referred to Magistrate Judge Judith G. Dein the responsibility to consider approval of the proposed
Settlement of the Action and for final decision concerning all matters relating to the proposed Settlement, including, but
not limited to, preliminary approval, class certification for settlement purposes, notice, any objections, final approval,
fees and expenses of Plaintiffs' Counsel, reimbursement of Plaintiffs' expenses, and entry of final judgment. The parties
have consented that Judge Dein's rulings with respect to the Settlement will be final, and those rulings may or may not be
reviewed by Judge O'Toole.
2. Statement of the Settlement Class's Recovery: Subject to Court approval, Lead Plaintiffs, on behalf of themselves
and the Settlement Class, have agreed to settle the Action in exchange for a settlement payment of $60,000,000 in cash (the
"Settlement Amount") to be deposited into an escrow account. The Net Settlement Fund (i.e., the Settlement Amount plus
any and all interest earned thereon (the "Settlement Fund") less (a) any Taxes, (b) any Notice and Administration Costs,
(c) any Litigation Expenses awarded by the Court, and (d) any attorneys' fees awarded by the Court) will be distributed in
accordance with a plan of allocation that is approved by the Court, which will determine how the Net Settlement Fund shall
be allocated among members of the Settlement Class. The proposed plan of allocation (the "Plan of Allocation") is set forth
on pages 8-10 below.
1

Any capitalized terms used in this Notice that are not otherwise defined herein shall have the meanings ascribed to them in the Stipulation
and Agreement of Settlement dated July 8, 2014 (the "Stipulation"), which is available at www.statestreetclassactionsettlement.com.
M4571 v.09 08.06.2014
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3. Estimate of Average Amount of Recovery Per Share: Based on Lead Plaintiffs' damages expert's estimate of
the number of shares of publicly traded State Street common stock purchased during the Settlement Class Period that may
have been affected by the conduct at issue in the Action and assuming that all Settlement Class Members elect to participate
in the Settlement, the estimated average recovery (before the deduction of any Court-approved fees, expenses and costs as
described herein) is $0.19 per eligible share. Settlement Class Members should note, however, that the foregoing average
recovery per share is only an estimate. Some Settlement Class Members may recover more or less than this estimated
amount depending on, among other factors, when and at what prices they purchased/acquired or sold their State Street
common stock, and the total number of valid claim forms submitted. Distributions to Settlement Class Members will be
made based on the Plan of Allocation set forth herein (see pages 8-10 below) or such other plan of allocation as may be
ordered by the Court.
'
4. Average Amount of Damages Per Share: The Parties do not a~ree on the average amount of damages per share
that would be recoverable if Lead Plaintiffs were to prevail in the Action. Among other things, Defendants do not agree
with the assertion that they violated the federal securities laws or ,that any damages were suffered by any members of the
Settlement Class as a result of their conduct.
5. Attorneys' Fees and Expenses Sought: Plaintiffs' Counsel, which have been prosecuting the Action on a wholly
contingent basis since 2010, have not received any payment of attorneys' fees for their representation of the Settlement
Class and have advanced the funds to pay expenses necessarily incurred to prosecute this Action. Court-appointed CoLead Counsel, Bernstein Litowitz Berger & Grossmann LLP and Motley Rice LLC, will apply to the Court for an award
of attorneys' fees for all Plaintiffs' Counsel in an amount not to exceed 17% of the Settlement Fund. In addition, Co-Lead
Counsel will apply for reimbursement of Litigation Expenses paid or incurred in connection with the institution, prosecution
and resolution of the claims against Defendants, in an amount not to exceed $1,300,000, which may include an application
for reimbursement of the reasonable costs and expenses incurred by Plaintiffs directly related to their representation of the
Settlement Class. Any fees and expenses awarded by the Court will be paid from the Settlement Fund. Settlement Class
Members are not personally liable for any such fees or expenses. Estimates of the average cost per affected share of State
Street common stock, ifthe Court approves Co-Lead Counsel's fee and expense application, is $0.04 per share.
6. Identification of Attorneys' Representatives: Lead Plaintiffs and the Settlement Class are represented by John
C. Browne, Esq. of Bernstein Litowitz Berger & Grossmann LLP, 1285 Avenue of the Americas, New York, NY 10019,
(800) 380-8496, blbg@blbglaw.com and William H. Narwold, Esq. of Motley Rice LLC, 28 Bridgeside Blvd., Mt. Pleasant,
SC 29464, (843) 216-9000, STTsettlement@motleyrice.com.
7. Reasons for the Settlement: Lead Plaintiffs' principal reason for entering into the Settlement is the substantial
immediate cash benefit for the Settlement Class without the risk or the delays inherent in further litigation. Moreover, the
substantial cash benefit provided under the Settlement must be considered against the significant risk that a smaller recovery
- or indeed no recovery at all -might be achieved after contested motions, a trial of the Action and likely appeals that would
follow a trial, a process that could be expected to last several years. Defendants, who deny all allegations of wrongdoing or
liability whatsoever, are entering into the Settlement solely to eliminate the uncertainty, distraction, burden and expense of
further protracted litigation .
'"
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STJBMIT.kCLAIM·\. , ·' . · : This is the only way to be eligible to receive a payment from the Settlement Fund. If you
FORM:POSTMARKED .. . . are a Settlement Class Member and you remain in the Settlement Class, you will be bound

NOLATERTHAN . .
by the Settlement as approved by the Court and you will give up any Released Plaintiffs'
.1:)E~~~B~~:~9, ~qJ4. ·.. . " ... Claims (defined in~ 31 below) that you have against Defendants and the other Defendants'
Releasees (defined in~ 32 below), so it is in your interest to submit a Claim Form.
·'·• ,_.·.. ·
.. ; '··-··.
"
:EXQL,UDE YOURS:i!:LF·/ ·, ·'· · If you exclude yourself from the Settlement Class, you will not be eligible to receive
·FROM·THE SETTLEMENT any payment from the Settlement Fund. This is the only option that allows you ever
:CLA~S·BY.SUBMITT~GA to be part of any other lawsuit against any of the Defendants or the other Defendants'
·wRITTEN:jREQUEST'FOR' Releasees concerning the Released Plaintiffs' Claims.
EXCLUSION SO THAT IT'
IS RECEIVED NO LATER
.THAN
.. . . ... oci'OBER
. . . .. . 0'".2oi4;. ·.
OBJECfTO·THE.•. :·:: :,·
If you do not like the proposed Settlement, the proposed Plan of Allocation, or the
request for attorneys' fees and reimbursement of Litigation Expenses, you may write to
SETTLEMENT )JY ·· ' "
the Court and explain why you do not like them. You cannot object to the Settlement,
SUBMITTING A
the Plan of Allocation or the fee and expense request unless you are a Settlement Class
WRITTEN OBJECTION
SO THAT ITIS RECEIVED Member and do not exclude yourself from the Settlement Class.
NO LATERTHAN . .
OCTOBER 6, 2014.
·. ;_. : ·:.. ..... :

, •

.
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.GOTOAUE~RING:Ql'/'';/.: Filing a written objection and notice of intention to appear by October 6, 2014
QCTO]J~Rl.7; .~_014 'Al;: :·'...:::.. allows you to speak in Court, at the discretion of the Court, about the fairness of the
.3,:00J>.M.~)\ND;FILE'A; /:_.'. proposed Settlement, the Plan of Allocation, and/or the request for attorneys' fees and
:,NQTI(;E 9¥~I1YT;EN'H9N,{:.,.: reimbursement of Litigation Expenses. If you submit a written objection, you may (but
.:]Q;A.I;>J,>~AR;SQ 1T.f;J;A1'l'J:'.,;;, you do not have to) attend the hearing and, at the discretion of the Court, speak to the
JS REC.E,!VEJ)NO I,A'.I'ER : Court about your objection.
JIµ.NJJ.CT9B.ER_.6~ 2014> ·
)~'.(l)(tj:J:ff!Ng~:J>;. ~·:~< ;:::':'\:: ·' ·; If you are a member of the Settlement Class and you do not submit a valid Claim Form,
;.;~;·::;:-;\ .~:;"':;'.;:;,:·:,:·,~~::~/· ~;< ;< ·.; :. you will not be eligible to receive any paymen~ from the Settlement Fund. You will,
'"? .•;'.·:::\;:t·),;.:;;;·~: :),'. ~ .'.::·>: :; '.: . , however, remain a member of the Settlement Class, which means that you give up your
'· ... ' ·· _:.· '·: ·:."·· ,,. .. ·· ··:· ".:~ :,:, right to sue about the claims that are resqlved by the Settlement and you will be bound
\. '.., "· :·. '.' by any judgments or orders entered by the Court in the Action.

'.;

··.....'•,·:·

Why Did I Get This Notice?
What Is This Case About?
How Do I Know If I Am Affected By The Settlement? Who Is Included In The Settlement Class?
What Are Lead Plaintiffs' Reasons For The Settlement?
What Might Happen If There Were No Settlement?
How Are Settlement Class Members Affected By The Action And The Settlement?
How Do I Participate In The Settlement? What Do I Need To Do?
How Much Will My Payment Be?
What Payment Are The Attorneys For The Settlement Class Seeking? How Will The Lawyers Be Paid?
What IfI Do Not Want To Be A Member Of The Settlement Class? How Do 1 Exclude Myself?
When And Where Will The Court Decide Whether To Approve The Settlement?
Do I Have To Come To The Hearing? May I Speak At The Hearing Ifl Don't Like The Settlement?
What If I Bought Shares On Someone Else's Behalf?
Can I See The Court File? Whom Should I Contact Ifl Have Questions?

.1.

Page 3
Page 4
Page 5
Page 5
Page 6
Page 6
Page 7
Page 7
Page IO
Page 11
Page 11
Page 12
Page 12

8. The Court directed that this Notice be mailed to you because you or someone in your family or an investment
account for which you serve as a custodian may have purchased or otherwise acquired publicly traded State Street common
stock during the Settlement Class Period. The Court has directed us to send you this Notice because, as a potential
Settlement Class Member, you have a right to know about your options before the Court rules on the proposed Settlement.
Additionally, you have the right to understand how this class action lawsuit may generally affect your legal rights. If the
Court approves the Settlement, and the Plan of Allocation (or some other plan of allocation), the claims administrator
selected by Lead Plaintiffs and approved by the Court will make payments pursuant to the Settlement after any objections
and appeals are resolved.
9. The purpose of this Notice is to inform you of the existence of this case, that it is a class action, how you might be
affected, and how to exclude yourself from the Settlement Class if you wish to so do. It is also being sent to inform you of
the terms of the proposed Settlement, and ofa hearing to be held by the Court to consider the fairness, reasonableness, and
adequacy of the Settlement, the proposed Plan of Allocation and the motion by Co-Lead Counsel for an award of atto1;neys'
fees and reimbursement of Litigation Expenses (the "Settlement Hearing"). See paragraph 70 below for details about the
Settlement Hearing, including the date and location of the hearing.
IO. The issuance of this Notice is not an expression of any opinion by the Court concerning the merits of any claim
in the Action, and the Court still has to decide whether to approve the Settlement. If the Court approves the Settlement
and a plan of allocation, then payments to Authorized Claimants will be made after any appeals are resolved and after the
completion of all claims processing. Please be patient, as this process can take some time to complete.
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11. Beginning on December 18, 2009, two class action complaints were filed in the United States District Court for the
District of Massachusetts (the "Court"). By order dated May 25, 2010, the Court ordered that these cases be consolidated
for all purposes as this Action, approved the appointment of Lead Plaintiffs and Co-Lead Counsel, and approved the
appointment of Berman DeValerio as liaison counsel for the class.
12. On July 29, 2010, Lead Plaintiffs filed and served their Consolidated Amended Class Action Complaint (the
"Complaint"). The Complaint asserted claims against State Street, Ronald E. Logue and Edward J. Resch under Section
lO(b) of the Securities Exchange A.ct of 1934 (the "Exchange Act") and Rule 'lOb-5 promulgated thereunder and against
Logue and Resch under Section 20(a) of the Exchange Act, alleging that these defendants made, or controlled others
who made, materially false and misleading statements and failed to disclose material facts about (i) State Street's foreign
exchange business, (ii) the quality of State Street's internal controls, and (iii) the quality of assets held in State Street's
investment portfolio and in off-balance-sheet entities known as conduits. The Complaint alleged that these false and
misleading statements and material omissions caused the price of State Street common stock to be artificially inflated. The
Complaint also asserted claims against all Defendants under Section 11 of the Securities Act of 1933 (the "Securities Act");
against State Street and the Underwriter Defendants under Section 12(a)(2) of the Securities Act; and against certain of
the Individual Defendants under Section 15 of the Securities Act, alleging that the defendants named in the Securities Act
claims were statutorily liable for the allegedly materially untrue statements and misleading omissions in the registration
statement and offering documents for a public offering of State Street common stock that occurred in June 2008.
13. On September 24, 2010, Defendants filed and served their motions to dismiss the Complaint. The motions were
fully briefed and the Court heard oral argument on February 16 and 17, 2011. On August 3, 2011, the Court entered its
Memorandum and Order denying Defendants' motions.
14. On September 30, 2011, Defendants filed and served their answers to the Complaint. Defendants denied all
liability and interposed a variety of defenses to the claims set forth in the Complaint.
15. Following the entry of the Court's opinion on Defendants' motions to dismiss, the Parties engaged in extensive fact
discovery. Document discovery included numerous document requests and interrogatories and resulted in the production of
more than 24 million pages of documents that were reviewed and analyzed by Plaintiffs' Counsel. Beginning in September
2013, Lead Plaintiffs took the depositions of witnesses, including senior officers of State Street. The Parties also engaged in
extensive discovery relating to class certification, which included Plaintiffs' production of hundreds of thousands of pages
of documents to Defendants and the depositions of three Plaintiffs' representatives. Discovery was vigorously contested.
There were over 20 discovery motions brought by the various Parties, and there were approximately fifteen hearings before
the magistrate judge who oversaw discovery issues in the Action.
16. On October 28, 2013, Lead Plaintiffs filed their motion for class certification. Defendants had not filed their
responses to the motion and the Court had not taken any action on the motion at the time that the agreement in principle to
settle the Action was reached.
17. On March 12, 2014, following arm's-length settlement negotiations, Lead Plaintiffs and State Street reached an
agreement in principle to settle the Action for a cash payment of $60,000,000 to be made on behalf of State Street for the
benefit of the Settlement Class.
18. Based on their investigation and prosecution of the case, Lead Plaintiffs and Co-Lead Counsel have concluded
that the terms and conditions of the proposed Settlement are fair, reasonable and adequate to Lead Plaintiffs and the other
members of the Settlement Class, and in their best interests. Based on Lead Plaintiffs' direct oversight of the prosecution
of this matter and with the advice of their counsel, each of the Lead Plaintiffs has agreed to settle and release the claims
raised in the Action pursuant to the terms and provisions of the Stipulation, after considering (a) the substantial financial
benefit that Lead Plaintiffs and the other members of the Settlement Class will receive under the proposed Settlement; (b)
the significant risks of continued litigation and trial; and (c) the desirability of permitting the Settlement to be consummated
as provided by the terms of the Stipulation.
19. Defendants are entering into the Stipulation solely to eliminate the uncertainty, distraction, burden and expense
of further protracted li!tigation. Each of the Defendants denies any wrongdoing, and the Stipulation shall in no event be
construed or deemed to be evidence of or an admission or concession on the part of any of the Defendants, or any other
of the Defendants' Releasees (defined in, 32 below), with respect to any claim or allegation of any fault or liability or
wrongdoing or damage whatsoever, or any infirmity in the defenses that the Defendants have, or could have, asserted.
Similarly, the Stipulation shall in no event be construed or deemed to be evidence of or an admission or concession on the
part of any Lead Plaintiff of any infirmity in any of the claims asserted in the Action or an admission or concession that any
of the Defendants' defenses to liability had any merit.
20. On July 21, 2014, the Court preliminarily approved the Settlement, authorized this Notice to be disseminated to
potential Settlement Class Members, and scheduled the Settlement Hearing to consider whether to grant final approval to
the Settlement.
M4574 v.09 08.06.2014
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21. If you are a member of the Settlement Class, you are subject to the Settlement, unless you timely request to be
excluded. The Settlement Class consists of:
·
all persons and entities who or which purchased or otherwise acquired publicly traded common stock of
State Street during the period from October 17, 2006 through October 21, 2009, inclusive (the "Settlement
Class Period"), including all persons and entities who or which purchased or otherwise acquired State
Street common stock pursuant and/or traceable to a registered public offering conducted on or about June
3, 2008, and who were damaged thereby.
I

Excluded from the Settlement Class are (a) Defendants; (b) members of the Immediate Families2 ofthe Individual Defendants;
(c) the subsidiaries and affiliates of State Street (provided, that no BRISA plan for the benefit of any employees of State
Street shall be excluded), the Underwriter Defendants, and Ernst & Young; (d) any person or entity who is a partner,
chief executive officer, executive vice president, chief financial officer, principal accounting officer (or if there is no such
accounting officer, the controller), director, member, or controlling person of State Street, any Underwriter Defendant, or
Ernst & Young; (e) any entity in which any Defendant has a controlling interest; and (f) the legal representatives, heirs,
successors and assigns of any such excluded party; provided, however, that any Investment Vehicle3 shall not be excluded
from the Settlement Class. Also excluded from the Settlement Class are any persons or entities who or which exclude
themselves by submitting a request for exclusion in accordance with the requirements set forth in this Notice. See "What if
I Do Not Want To Be A Member Of The Settlement Class? How Do I Exclude Myself," on page 11 below.
PLEASE NOTE: RECEIPT OF THIS NOTICE DOES NOT MEAN THAT YOU ARE A SETTLEMENT CLASS
MEMBER OR THAT YOU WILL BE ENTITLED TO RECEIVE PROCEEDS FROM THE SETTLEMENT. IF
YOU ARE A SETTLEMENT CLASS MEMBER AND YOU WISH TO BE ELIGIBLE TO PARTICIPATE IN
THE DISTRIBUTION OF PROCEEDS FROM THE SETTLEMENT, YOU ARE REQUIRED TO SUBMIT THE
CLAIM FORM THAT IS BEING DISTRIBUTED WITH THIS NOTICE AND THE REQUIRED SUPPORTING
DOCUMENTATION AS SET FORTH THEREIN POSTMARKED NO LATER THAN DECEMBER 16, 2014.
l··.·-·'

.·.:

22. Lead Plaintiffs and Co-Lead Counsel believe that the claims asserted against Defendants have merit. They
recognize, however, the expense and length of continued proceedings necessary to pursue their claims against the remaining
Defendants through trial and appeals, as well as the very substantial risks they would face in establishing liability and
damages. While Lead PlaintiffS allege that State Street's foreign exchange revenues were artificially inflated by the addition
of an undisclosed and unauthorized "mark-up" to each transaction for its custodial clients, Defendants contend that State
Street's custodial contracts generally did not prohibit it from setting rates for indirect foreign exchange transactions in
the way that it did and that there was nothing illicit or improper about the way it conducted its indirect foreign exchange
business during the Settlement Class Period. Lead Plaintiffs also faced significant risks in establishing that the declines
in the prices of State Street common stock were caused by revelation of the alleged false and misleading statements made
by Defendants, rather than other news concerning State Street. Lead Plaintiffs would have to prevail at several stages including motions for summary judgment, trial, and if they prevailed or:i those, on the appeals that were likely to follow.
Thus, there were very significant risks attendant to the continued prosecution of the Action.
23. In light of these risks, the amount of the Settlement and the immediacy of recovery to the Settlement Class,
Lead Plaintiffs and Co-Lead Counsel believe that the proposed Settlement is fair, reasonable and adequate, and in the best
interests of the Settlement Class. Lead Plaintiffs and Co-Lead Counsel believe that the Settlement provides a substantial
benefit to the Settlement Class, namely $60,000,000 in cash (less the various deductions described in this Notice), as
compared to the risk that the claims in the Action would produce a smaller, or no recovery after summary judgment, trial
and appeals, possibly years in the future.
24. Defendants have denied the claims asserted against them in the Action and deny having engaged in any wrongdoing
or violation of law of any kind whatsoever. Defendants have agreed to the Settlement solely to eliminate the uncertainty,
burden, distraction and expense of continued litigation. Accordingly, the Settlement may not be construed as an admission
of any wrongdoing by Defendants.
2
"Immediate Family" means children, stepchildren, parents, stepparents, spouses, siblings, mothers-in-law, fathers-in-law, sons-in-law,
daughters-in-law, brothers-in-law, and sisters-in-law. As used in this paragraph, "spouse" shall mean a husband, a wife, or a partner in
a state-recognized domestic relationship or civil union.
3
"Investment Vehicle" means any investment company, pooled investment fund or customer account of a Defendant, including but
not limited to mutual fund families, exchange-traded funds, fund of funds, and hedge funds, in which any Defendant has or may have a
direct or indirect interest or as to which its affiliates may act as an investment advisor or custodian but of which any Defendant or any
of its respective affiliates is not a majority owner or does not hold a majority beneficial interest.
M4575 v.09 08.06.2014

5

Case: 1:11-cv-00226-TSB
Case 1:09-cv-12146-GAO
Doc #: 177-16
Document
Filed:501-1
04/09/18
Filed
Page:
11/04/14
127 of Page
191 PAGEID
16 of 25 #: 8326

' ....·wHATMIGHT
HAPPEN'lF::THERE
WER':EniO.sET.rtEMENT?'
•
. . ..·
. :
>: ,.:,
·. .._..,'.;
. ::· ,....... .. : : ...
t

.;_,. '". :: • • ·

••

25. If there were no Settlement and Lead Plaintiffs failed to establish any essential legal or factual element of their
claims against Defendants, neither Lead Plaintiffs nor the other members of the Settlement Class would recover anything from
Defendants. Also, if Defendants were successful in proving any of their defenses, either at summary judgment, at trial or on
appeal, the Settlement Class could recover substantially less than the amount provided in the Settlement, or nothing at all.
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26. As a Settlement Class Member, you are represented by Lead Plaintiffs and Co-Lead Counsel, unless you enter
an appearance through counsel of your own choice at your own expense. You are not required to retain your own counsel,
but if you choose to do so, such counsel must file a notice of appearance on your behalf and must serve copies of his or her
appearance on the attorneys listed in the section entitled, "When And Where Will The Court Decide Whether To Approve
The Settlement?," below.
27. If you are a Settlement Class Member and do not wish to remain a Settlement Class Member, you may exclude
yourself from the Settlement Class by following the instructions in the section entitled, "What If I Do Not Want To Be A
Member Of The Settlement Class? How Do I Exclude Myself?," below.
·
28. If you are a Settlement Class Member and you wish to object to the Settlement, the Plan of Allocation, or Co-Lead
Counsel's application for attorneys' fees and reimbursement of Litigation Expenses, and if you do not exclude yourself from
the Settlement Class, you may present your objections by following the instructions in the section entitled, "When And
Where Will The Court Decide Whether To Approve The Settlement?," below.
29. If you are a Settlement Class Member and you do not exclude yourself from the Settlement Class, you will be
bound by any orders issued by the Court. If the Settlement is approved, the Court will enter a judgment (the "Judgment").
The Judgment will dismiss with prejudice the claims against Defendants and will provide that, upon the Effective
Date of the Settlement, Plaintiffs and other members of the Settlement Class, on behalf of themselves and each of their
respective legal representatives, heirs, executors, successors, and assigns in their capacities as such, will have fully, finally
and forever compromised, settled, remised, released, resolved, relinquished, waived and discharged Defendants and the
other Defendants' Releasees (as defined in, 32 below) and each of their respective legal representatives, heirs, executors,
successors, and assigns in their capacities as such, of and from each and every Released Plaintiffs' Claim (as defined in
if 31 below) and shall forever be enjoined from prosecuting any or all of the Released Plaintiffs' Claims against any of the
Defendants' Releasees.
30. "Defendants" means State Street Corporation, Ronald E. Logue, Edward J. Resch, Pamela D. Gormley, Kennett
F. Burnes, Peter Coym, Nader F. Darehshori, Amelia C. Fawcett, David P. Gruber, Linda A. Hill, Charles R. LaMantia,
Maureen J. Miskovic, Richard P. Sergei, Ronald L. Skates, Gregory L. Summe, Robert E. Weissman, Goldman, Sachs &
Co., Morgan Stanley & Co. LLC (formerly known as Morgan Stanley & Co. Incorporated), Credit Suisse Securities (USA)
LLC, UBS Securities LLC and Ernst & Young LLP.
31. "Released Plaintiffs' Claims" means all individual, representative and class claims, causes of action or rights
of recovery of every nature and description, whether known claims or Unknown Claims, direct or indirect, asserted or
unasserted, foreseen or unforeseen, matured or unmatured, contingent or vested, whether arising under federal, state, local,
statutory, common, foreign or other law, rule or regulation, that Plaintiffs or any other member of the Settlement Class (a)
asserted in the Complaint, or (b) could have asserted or could in the future assert in any court or forum based upon, relating
to or arising from the allegations, transactions, facts, matters or occurrences, errors, representations, actions, failures to act
or omissions that were alleged, set forth, or referred to in the Complaint and that relate in any way, directly or indirectly, to
the holding, purchase, or sale of State Street common stock during the Settlement Class Period. Released Plaintiffs' Claims
do not include (i) any claims relating to the enforcement of the Settlement, (ii) any claims that as of May 6, 2014 were or
had been asserted in (a) Richard v. State Street Corp., Docket No. 1:10-cv-10184-GAO (D. Mass.); (b) Kenney v. State Street
Corp., Docket No. 1:09-cv-10750-DJC (D. Mass.); (c) Operative Plasterers' & Cement Masons' Local Union Officers' &
Employees' Pension Fund v. Hooley, Docket No. l: 12-cv-10767-GAO (D. Mass.}; (d) Arkansas Teacher Retirement System v.
State Street Bank & Trust Co., Docket No. l:ll-cv-10230-MLW (D. Mass.); (e) Henriquez v. State Street Bank & Trust Co.,
Docket No. I: l 1-cv-12049-MLW (D. Mass.); and/or (f) The Andover Companies Employee Savings & Profit Sharing Plan v.
State Street Bank & Trust Co., Docket No. 1:12-cv-11698-MLW (D. Mass.); and (iii) any claims of any person or entity who
or which submits a request for exclusion that is accepted by the Court.
32. "Defendants' Releasees" means the Defendants and State Street Bank and Trust Company, their predecessors,
successors, past, present and future parents, subsidiaries and affiliates, and their respective past or present general partners,
limited partners, principals, members, officers, directors, trustees, employees, agents, servants, attorneys, accountants,
auditors, underwriters, investment advisors, insurers, co-insurers, reinsurers and related or affiliated entities, in their
capacities as such and in their capacities as fiduciaries for any ERISA plan for State Street employees.
M4576 v.09 08.05.2014
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33. "Unknown Claims" means any Released Plaintiffs' Claims which any Plaintiff or any other Settlement Class
Member does not know or suspect to exist in his, her or its favor at the time of the release of such claims, and any Released
Defendants' Claims which any Defendant does not know or suspect to exist in his, her, or its favor at the time of the
release of such claims, which, if known by him, her or it, might have affected his, her or its decision(s) with respect to this
Settlement. With respect to any and all Released Claims, the Parties stipulate and agree that, upon the Effective Date of
the Settlement, Lead Plaintiffs, the other Plaintiffs and Defendants shall expressly waive, and each of the other Settlement
Class Members shall be deemed to have waived, and by operation of the Judgment or the Alternate Judgment, if applicable,
shall have expressly waived, any and all provisions, rights, and benefits conferred by any law of any state or territory of the
United States, or principle of common law or foreign law, which is similar, comparable, or equivalent to California Civil
Code §1542, which provides:
•
A general release does not extend to claims which the creditor does not know or suspect to exist in his or
her favor at the time of executing the release, which if known by him or her must have materially affected
his or her settlement with the debtor.
Lead Plaintiffs and Defendants acknowledge, and each of the other Settlement Class Members shall be deemed by operation
oflaw to have acknowledged, that the foregoing waiver was separately bargained for and a key element of the Settlement.
34. The Judgment will also provide that, upon the Effective Date of the Settlement, Defendants, on behalf of themselves
and 'each of their respective legal representatives, heirs, executors, successors, arid assigns in their capacities as such, will
have fully, finally and forever compromised, settled, remised, released, resolved, relinquished, waived and discharged
Plaintiffs and the other Plaintiffs' Releasees (as defined in if 36 below) and each of their respective legal representatives,
heirs, executors, successors, and assigns in their capacities as such, ofand from each and every Released Defendants' Claim
(as defined in if 35 below) and shall forever be enjoined from prosecuting any or all of the Released Defendants' Claims
against any of the Plaintiffs' Releasees.
·
35. "Released Defendants' Claims" means all claims, causes of action or rights of recovery of every nature and
description, whether known claims or Unknown Claims, whether direct or indirect, asserted or unasserted, foreseen or
unforeseen, matured or unmatured, contingent or vested, whether arising under federal, state, local, statutory, common,
·foreign or other law, rule or regulation that arise out of or relate in any way to the institution, prosecution, or settlement
of the claims against Defendants in the Action. Released Defendants' Claims do not include any claims relating to the
enforcement of the Settlement or any claims against any person or entity who or which submits a request for exclusion from
the Settlement Class that is accepted by the Court.
36. "Plaintiffs' Releasees" means all plaintiffs in the Action and their respective attorneys and all other Settlement
Class members, and each of the foregoings' predecessors, successors, past, present and future parents, subsidiaries and
affiliates, and their respective past or present general partners, limited partners, principals, members, officers, directors,
trustees, employees, agents, servants, attorneys, accountants, auditors, insurers, co-insurers, reinsurers and related or
affiliated entities, in their capacities as such.
..

·.

..

·;

·. HOW DO I PARTICIPATE rNtHE:'~EfTLEMENT?· "WlIATDOI NEED TO-DO? · :... ·

37. To be eligible for a payment from the proceeds of the Settlement, you must be a member of the Settlement Class
and you must timely complete and return the Claim Form with adequate supporting documentation postmarked no later
than December 16t 2014. A Claim Form is included with this Notice, or you may obtain one from the website maintained
by the Claims Administrator for the Settlement, www.statestreetclassactionsettlement.com, or you may request that a Claim
Form be mailed to you by calling the Claims Administrator toll free at 1-888-287-8136. Please retain all records of your
ownership of and transactions in State Street common stock, as they may be needed to document your Claim. If you request
exclusion from the Settlement Class or do not submit a timely and valid Claim Form, you will not be eligible to share in the
Net Settlement Fund.

I

38. At this time, it is not possible to make any determination as to how much any individual Settlement Class Member
may receive from the Settlement.

39. Pursuant to the Settlement, sixty million dollars ($60,000,000) in cash will be paid on behalf of State Street into
an escrow account. This Settlement Amount plus any interest earned thereon is referred to as the "Settlement Fund." If the
Settlement is approved by the Court and the Effective Date occurs, the "Net Settlement Fund" (that is, the Settlement Fund
less (a) all federal, state and/or local taxes on any income earned by the Settlement Fund and the reasonable costs incurred in
connection with determining the amount of and paying taxes owed by the Settlement Fund (including reasonable expenses
of tax attorneys and accountants); (b) the costs and expenses incurred in connection with providing notice to Settlement
Class Members and administering the Settlement on behalf of Settlement Class Members; and (c) any attorneys' fees and
M4577 v.09 08.06.2014
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Litigation Expenses awarded by the Court) will be distributed to Settlement Class Members who submit valid Claim Forms,
in accordance with the proposed Plan of Allocation or such other plan of allocation as the Court may approve.
40. The Net Settlement Fund will not be distributed unless and until the Court has approved the Settlement and a plan
of allocation, and the time for any petition for rehearing, appeal or review, whether by certiorari or otherwise, has expired.
41. Neither State Street nor any person or entity that paid any portion of the Settlement Amount is entitled to get back
any portion of the Settlement Fund once the Court's order or judgment approving the Settlement becomes Final. Defendants
shall not have any liability, obligation or responsibility for the administration of the Settlement, the disbursement of the Net
Settlement Fund or the plan of allocation.
I

42. Approval of the Settlement is independent from approval of a plan of allocation. Any determination with respect
to a plan of allocation will not affect the Settlement, if approved.
,
43. Unless the Court otherwise orders, any Settlement Class Member who fails to submit a Claim Form postmarked
on or before December 16, 2014 shall be fully and forever barred from receiving payments pursuant to the Settlement
but will remain a Settlement Class Member and be subject to the provisions of the Stipulation, including the terms of
any Judgment entered and the releases given. This means that each Settlement Class Member releases the Defendants'
Releasees (as defined in , 32 above) of and from the Released Plaintiffs' Claims (as defined in, 31 above) and will be
enjoined and prohibited from filing, prosecuting, or pursuing any of the Released Plaintiffs' Claims against any of the
Defendants' Releasees whether or not such Settlement Class Member submits a Claim Form.
44. The Court has reserved jurisdiction to allow, disallow, or adjust on equitable grounds the Claim of any Settlement
Class Member.
.
45. Each Claimant shall be deemed to have submitted to the jurisdiction of the Court with respect to his, her or its
Claim Form.
46. Only Settlement Class Members, i.e., persons and entities who purchased or otherwise acquired publicly traded
State Street common stock during the Settlement Class Period and were damaged as a result of such purchases or acquisitions
will be eligible to share in the distribution of the Net Settlement Fund. Persons and entities that are excluded from the
Settlement Class by definition or that exclude themselves from the Settlement Class pursuant to request will not be eligible
to receive a.distribution from the Net Settlement Fund and should not submit Claim Forms. The only security included in
the Settlement is State Street common stock.
PROPOSED PLAN OF ALLOCATION
47. The objective of the Plan of Allocation is to equitably distribute the Settlement proceeds to those Settlement Class
Members who suffered economic losses as a proximate result of the alleged wrongdoing. The calculations made pursuant
to the Plan of Allocation are not intended to be estimates of, nor indicative of, the amounts that Settlement Class Members
might have been able to recover after a trial. Nor are the calculations pursuant to the Plan of Allocation intended to be
estimates of the amounts that will be paid to Authorized Claimants pursuant to the Settlement. The computations under the
Plan of Allocation are only a method to weigh the claims of Authorized Claimants against one another for the purposes of
making pro rata allocations of the Net Settlement Fund.
48. In developing the Plan of Allocation, Lead Plaintiffs' damages expert calculated the potential amount of estimated
alleged artificial inflation in the per share closing prices of State Street common stock which allegedly was proximately
caused by Defendants' alleged false and misleading statements and omissions. In calculating the estimated alleged artificial
inflation allegedly caused by Defendants' alleged misrepresentations and omissions, Lead Plaintiffs' damages expert
considered price changes in State Street common stock in reaction to certain public announcements regarding State Street
in which such alleged misrepresentations and omissions were alleged to have been revealed to the market, adjusting for price
changes that were attributable to market or industry forces, the allegations in the Complaint and the evidence developed in
support thereof, as advised by Co-Lead Counsel. The estimated potential alleged artificial inflation in State Street common
stock is shown in Table A set forth at the end of this Notice. Defendants disagree with Lead Plaintiffs' damages expert, for
among other reasons, because they do not believe that any harm was caused by the statements challenged in the Actions.

CALCULATION OF RECOGNIZED LOSS AMOUNTS
49. Based on the formula set forth below, a "Recognized Loss Amount" shall be calculated for each purchase or
acquisition of State Street publicly traded common stock during the Settlement Class Period that is listed in the Proof of
Claim Form and for which adequate documentation is provided. In the calculations below, if a Recognized Loss Amount
calculates to a negative number, that Recognized Loss Amount shall be zero.
50. For each share of State Street common stock purchased or acquired between October 17, 2006 and October 21,
2009, inclusive, and:
(a)

M4578 v.09 08.06.2014

Sold between October 17, 2006 and the close of trading on October 21, 2009, the Recognized Loss Amount
shall be the lesser of (i) the amount of artificial inflation per share as set forth in Table A on the date
of purchase minus the amount of artificial inflation per share as set forth in Table A on the date of the sale;
or (ii) purchase/acquisition price minus the sale price.
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(b)

Sold between October 22, 2009 and the close of trading on January 19, 2010, the Recognized Loss Amount
shall be the least of (i) the amount of artificial inflation per share as set forth in Table A on the date of
purchase; (ii) the purchase/acquisition price minus the sale price; or (iii) the purchase/acquisition price
minus the average closing price between October 22, 2009 and the date of sale as shown on Table B
set forth at the end of this Notice.
·

(c)

Held as of the close of trading on January 19, 2010, the Recognized Loss Amount shall be the lesser of
(i) the amount of artificial inflation per share as set forth in Table A on the date of purchase; or (ii) the

purchase/acquisition price minus $42.54, the average closing price for State Street common stock between
October 22, 2009 and January 19, 2010 (the last entry on Table B).4
51. For each share of State Street common stock purchased or acquired from October 17, 2006 through October 21,
2009, inclusive, pursuant to or traceable to the offering of State Street common stock conducted on or about June 3, 2008, if
it calculates to a Recognized Loss Amount that is a positive number pursuant to~ 50 above, that number shall be increased
by 15%.
ADDITIONAL PROVISIONS

52. The Net Settlement Fund will be allocated among all Authorized Claimants whose Distribution Amount (defined
in paragraph 55 below) is $10.00 or greater.
53. If a Settlement Class Member has more than one purchase/acquisition or sale of publicly traded State Street
common stock, purchases/acquisitions and sales shall be matched on a First In, First Out ("FIFO") basis. Settlement Class
Period sales will be matched first against any holdings at the beginning of the Settlement Class Period, and then against
purchases/acquisitions in chronological order, beginning with the earliest purchase/acquisition made during the Settlement
Class Period.
54. A Claimant's "Recognized Claim" under the Plan of Allocation shall be the sum of his, her or its Recognized Loss
Amounts.
55. The Net Settlement Fund will be distributed to Authorized Claimants on a pro rata basis based on the relative size
of their Recognized Claims. Specifically, a "Distribution Amount" will be calculated for each Authorized Claimant, which
shall be the Authorized Claimant's Recognized Claim divided by the total Recognized Claims of all Authorized Claimants,
multiplied by the total amount in the Net Settlement Fund. If any Authorized Claimant's Distribution Amount calculates to
less than $10.00, it will not be included in the calculation and no distribution will be made to such Authorized Claimant.
56. Purchases or acquisitions and sales of State Street common stock shall be deemed to have occurred on the "contract"
or "trade" date as opposed to the "settlement" or "payment" date. The receipt or grant by gift, inheritance or operation of
law of State Street common stock during the Settlement Class Period shall not be deemed a purchase, acquisition or sale of
State Street common stock for the calculation of an Authorized Claimant's Recognized Loss Amount, nor shall the receipt
or grant be deemed an assignment of any claim relating to the purchase/acquisition of any State Street common stock unless
(i) the donor or decedent purchased or otherwise acquired such State Street common stock during the Settlement Class
Period; (ii) no Claim Form was submitted by or on behalf of the donor, on behalf of the decedent, or by anyone else with
respect to those shares; and (iii) it is specifically so provided in the instrument of gift or assignment.
57. The date of covering a "short sale" is deemed to be the date of purchase or acquisition of the State Street common
stock. The date of a "short sate" is deemed to be the date of sale of the State Street common stock. Under the Plan of
Allocation, however, the Recognized Loss Amount on "short sales" is zero. In the event that a Claimant has an opening
short position in State Street common stock, the earliest Settlement Class Period purchases or acquisitions of State Street
common stock shall be matched against such opening short position, and not be entitled to a recovery, until that short
position is fully covered.
58. Option contracts are not securities eligible to participate in the Settlement. With respect to State Street common
stock purchased or sold through the exercise of an option, the purchase/sale date of the common stock is the exercise date
of the option and the purchase/sale price of the common stock is the exercise price of the option.
59. To the extent a Claimant had a market gain with respect to his, her, or its overall transactions in State Street
common stock during the Settlement Class Period, the value of the Claimant's Recognized Claim shall be zero. Such
Claimants shall in any event be bound by the Settlement. To the extent that a Claimant suffered an overall market loss
with respect to his, her, or its overall transactions in State Street common stock during the Settlement Class Period, but
Pursuant to PSLRA Section 2 ID(e){l) "in any private action arising under this Act in which the plaintiff seeks to establish damages by
reference to the market price of a security, the award of damages to the plaintiff shall not exceed the difference between the purchase or
sale price paid or received, as appropriate, by the plaintiff for the subject security and the mean trading price of that security during the
90-day period beginning on the date on which the information correcting the misstatement or omission that is the basis for the action is
disseminated to the market." Consistent with the requirements of the PSLRA, Recognized Loss Amounts are reduced to an appropriate
extent by taking into account the closing prices of State Street common stock during the 90-day look-back period. The mean (average)
closing price for State Street common stock during this 90-day look-back period was $42.54.
4
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that market loss was less than the total Recognized Claim calculated above, then the Claimant's Recognized Claim shall be
limited to the amount of the actual market loss.
60. For purposes of determining whether a Claimant had a market gain with respect to his, her, or its overall transactions
in State Street common stock during the Settlement Class Period or suffered a market loss, the Claims Administrator shall
determine the difference between (i) the Total Purchase Amount5 and (ii) the sum of the Total Sales Proceeds6 and Holding
Value.7 This difference shall be deemed a Claimant's market gain or loss with respect to his, her, or its overall transactions
in State Street common stock during the Settlement Class Period.
61. After the initial distribution of the Net Settlement Fund, the Claims Administrator shall make reasonable and
diligent efforts to have Authorized Claimants cash their distribution checks. To the extent any monies remain in the fund
nine (9) months after the initial distribution, if Co-Lead Counsel, in consultation with the Claims Administrator, determine
that it is cost-effective to do so, the Claims Administrator shall conduct a re-distribution of the funds remaining after
payment of any unpaid fees and expenses incurred in administering the Settlement, including for such re-distribution,
to Authorized Claimants who have cashed their initial distributions and who would receive at least $10.00 from such
re-distribution. Additional re-distributions to Authorized Claimants who have cashed their prior checks and who would
receive at least $10.00 on such additional re-distributions may occur thereafter if Co-Lead Counsel, in consultation with the
Claims Administrator, determine that additional re-distributions, after the deduction of any additional fees and expenses
incurred in administering the Settlement, including for such re-distributions, would be cost-effective. At such time as it
is determined that the re-distribution of funds remaining in the Net Settlement Fund is not cost-effective, the remaining
balance shall be contributed to non-sectarian, not-for-profit organization(s) to be recommended by Co-Lead Counsel and
approved by the Court.
62. Payment pursuant to the Plan of Allocation, or such other plan of allocation as may be approved by the Court,
shall be conclusive against all Authorized Claimants. No person shall have any claim against Lead Plaintiffs, Plaintiffs'
Counsel, Lead Plaintiffs' damages expert, or the Claims Administrator or other agent designated by Co-Lead Counsel, or
the Defendants' Rdeasees and/or their respective counsel, arising from distributions made substantially in accordance with
the Stipulation, the plan of allocation approved by the Court, or further Orders of the Court. Lead Plaintiffs and Defendants,
their respective counsel, Lead Plaintiffs' damages expert, and all other Releasees shall have no responsibility or liability
whatsoever for the investment or distribution of the Settlement Fund, the Net Settlement Fund, the plan of allocation, or the
determination, administration, calculation, or payment of any Claim Form or nonperformance of the Claims Administrator,
the payment or withholding of taxes (including interest and penalties) owed by the Settlement Fund, or any losses incurred
in connection therewith.

63. The Plan of Allocation set forth herein is the plan that is being proposed to the Court for its approval by Lead
Plaintiffs after consultation with their damages expert. The Court may approve this plan as proposed or it may modify the
Plan of Allocation without further notice to the Settlement Class. Any Orders regarding any modification of the Plan of
Allocation will be posted on the settlement website, www.statestreetclassactionsettlement.com.
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64. Plaintiffs' Counsel have not received any payment for their services in pursuing claims against the Defendants
on behalf of the Settlement Class, nor have Plaintiffs' Counsel been reimbursed for their out-of-pocket expenses. Before
final approval of the Settlement, Co-Lead Counsel will apply to the Court for an award of attorneys' fees for all Plaintiffs'
Counsel in an amount not to exceed 17% of the Settlement Fund. At the same time, Co-Lead Counsel also intend to apply
for reimbursement of Litigation Expenses in an amount not to exceed $1,300,000, which may include an application for
reimbursement of the reasonable costs and expenses incurred by Plaintiffs directly related to their representation of the
Settlement Class. The Court will determine the amount of any award of attorneys' fees or reimbursement of Litigation
Expenses. Such sums as may be approved by the Court will be paid from the Settlement Fund. Settlement Class Members
are not personally liable for any such fees or expenses.

5 The "Total Purchase Amount" is the total amount the Claimant paid (excluding commissions and other charges) for all State Street
common stock purchased or acquired during the Settlement Class Period.
6 The Claims Administrator shall match any sales of State Street common stock during the Settlement Class Period, first against the
Claimant's opening position in the stock (the proceeds of those sales will not be considered for purposes of calculating market gains or
losses). The total amount received (excluding commissions and other charges) for the remaining sales of State Street common stock sold
during the Settlement Class Period shall be the "Total Sales Proceeds".
7 The Claims Administrator shall ascribe a value of $46.68 per share for State Street common stock purchased or acquired during the
Settlement Class Period and still held as of the close of trading on October 21, 2009 (the "Holding Value"),
M45710 v,09 08.06,2014
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65. Each Settlement Class Member will be bound by all determinations and judgments in this lawsuit, whether
favorable or unfavorable, unless such person or entity mails or delivers a written Request for Exclusion from the Settlement
Class, addressed to Hill v. State Street Corporation, EXCLUSIONS, c/o Epiq Systems, Inc., P.O. Box 2876, Portland, OR
97208-2876. The exclusion request must be received no later than October 6, 2014. You will not be able to exclude yourself
from the Settlement Class after that date. Each Request for Exclusion must (a) state the name, address and telephone
number of the person or entity requesting exclusion, and in the case of entities the name and telephone number of the
appropriate contact person; (b) state that such person or entity "requests exclusion from the Settlement Class in Hill v.
State Street Corporation, Master Docket No. 1:09-cv-12146-GAO"; (c) state the number of shares of publicly traded State
Street common stock that the person or entity requesting exclusion purchased/acquired and/or sold during the Settlement
Class Period (i.e., from October 17, 2006 through October 21, 2009, inclusive), as well as the dates and prices of each such
purchase/acquisition and sale; and (d) be signed by the person or entity requesting exclusion or an authorized representative.
A Request for Exclusion shall not be valid and effective unless it provides all the information called for in this paragraph
and is received within the time stated above, or is otherwise accepted by the Court.
66. If you do not want to be part of the Settlement Class, you must follow these instructions for exclusion even if you
have pending, or later file, another lawsuit, arbitration, or other proceeding relating to any Released Plaintiffs' Claim against
any of the Defendants' Releasees.
67. If you ask to be excluded from the Settlement Class, you will not be eligible to receive any payment out of the Net
Settlement Fund.
68. Defendants have the right to terminate the Settlement if valid requests for exclusion are received from persons and
entities entitled to be members of the Settlement Class in an amount that exceeds an amount agreed to by Lead Plaintiffs
and Defendants.
·

69. Settlement Class Members do not need to attend the Settlement Hearing. The Court will consider any
submission made in accordance with the provisions below even if a Settlement Class Member does not attend the
hearing. You can participate in the Settlement without attending the Settlement Hearing.
70. The Settlement Hearing will be held on October 27, 2014 at 3:00 p.m., before the Honorable Judith G. Dein at
the United States District Court for the District of Massachusetts, Courtroom 15, 5th Floor, John Joseph Moakley U.S.
Courthouse, I Courthouse Way, Boston, MA 02210. The Court reserves the right to approve the Settlement, the Plcin of
Allocation, Co-Lead Counsel's motion for an award of attorneys' fees and reimbursement of Litigation Expenses and/or
any other matter related to the Settlement at or after the Settlement Hearing without further notice to the members of the
Settlement Class.
71. Any Settlement Class Member who or which does not request exclusion may object to the Settlement, the proposed
Plan of Allocation or Co-Lead Counsel's motion for an award of attorneys' fees and reimbursement of Litigation Expenses.
Objections must be in writing. You must file any written objection, together with copies of all other papers and briefs supporting
the objection, with the Clerk's Office at the United States District Court for the District of Massachusetts at the address set forth
below on or before October 6, 2014. You must also serve the papers on Representative Co-Lead Counsel and on Representative
Defendants' Counsel at the addresses set forth below so that the papers are received on or before October 6, 2014.
Clerk's Office

United States District Court
District of Massachusetts
Clerk of the Court
J. J. Moakley U.S. Courthouse
1 Courthouse Way
Boston, MA 02210

M45711v.0908.05.2014

Representative
Co-Lead Counsel

Representative
Defendants' Counsel

Bernstein Litowitz Berger &
Grossmann LLP
John C. Browne, Esq.
1285 Avenue of the Americas
New York, NY 10019

Wilmer Cutler Pickering
Hale and Dorr LLP
William H. Paine, Esq.
60 State Street
Boston, MA 02109
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72. Any objection (a) must state the name, address and telephone number of the person or entity objecting and must
be signed by the objector; (b) must contain a statement of the Settlement Class Member's objection or objections, and the
specific reasons for each objection, including any legal and evidentiary support the Settlement Class Member wishes to
bring to the Court's attention; and (c) must include documents sufficient to prove membership in the Settlement Class,
including the number of shares of publicly traded State Street common stock that the objecting Settlement Class Member
purchased/acquired and/or sold during the Settlement Class Period (i.e., from October 17, 2006 through October 21, 2009,
inclusive), as well as the dates and prices of each such purchase/acquisition and sale. You may not object to the Settlement,
the Plan of Allocation or Co-Lead Counsel's motion for attorneys' fees and reimbursement of Litigation Expenses if you
exclude yourself from the Settlement Class or if you are not a member of the Settlement Class.
I

73. You may file a written objection without having to appear at the Settlement Hearing. You may not, however,
appear at the Settlement Hearing to present your objection unless you first, filed and served a written objection in accordance
with the procedures described above, unless the Court orders otherwise.

74. If you wish to be heard orally at the hearing in opposition to the approval of the Settlement, the Plan of Allocation
or Co-Lead Counsel's motion for an award of attorneys' fees and reimbursement of Litigation Expenses, and if you file and
serve a timely written objection as described above, you must also file a notice of appearance with the Clerk's Office and
serve it on Representative Co-Lead Counsel and Representative Defendants' Counsel at the addresses set forth above so that
it is received on or before October 6, 2014. Persons who intend to object and desire to present evidence at the Settlement
Hearing must include in their written objection or notice of appearance the identity of any witnesses they may call to testify
and exhibits they intend to introduce into evidence at the hearing. Such persons may be heard orally at the discretion of the
Court.
75. You are not required to hire an attorney to represent you in making written objections or in appearing at the
Settlement Hearing. However, if you decide to hire an attorney, it will be at your own expense, and that attorney must file
a notice of appearance with the Court and serve it on Representative Co-Lead Counsel and Representative Defendants'
Counsel at the addresses set forth in if 71 above so that the notice is received on or before October 6, 2014.
76. The Settlement Hearing may be adjourned by the Court without further written notice to the Settlement Class. If
you intend to attend the Settlement Hearing, you should confirm the date and time with Co-Lead Counsel.
77. Unless the Court orders otherwise, any Settlement Class Member who does not object in the manner
described above will be deemed to have waived any objection and shall be forever foreclosed from making any
objection to the proposed Settlement, the proposed Plan of Allocation or Co-Lead Counsel's motion for an award of
attorneys' fees and reimbursement of Litigation Expenses. Settlement Class Members do not need to appear at the
Settlement Hearing or take any other action to indicate their approval.
••••c

' ,•

.:•; .. - ::,.• .

78. If you purchased or otherwise acquired any State Street common stock from October 17, 2006 through October
21, 2009, inclusive, for the beneficial interest of persons or organizations other than yourself, you must either (a) within ten
(10) calendar days ofreceipt of this Notice, request from the Claims Administrator sufficient copies of the Notice and Claim
Form (the "Notice Packet") to forward to all such beneficial owners and within ten (10) calendar days of receipt of those
Notice Packets forward them to all such beneficial owners; or (b) within ten (10) calendar days of receipt of this Notice,
provide a list of the names and addresses of all such beneficial owners to Hill v. State Street Corporation, c/o Epiq Systems,
Inc., P.O. Box 2876, Portland, OR 97208-2876. If you choose the second option, the Claims Administrator will send a copy
of the Notice and the Claim Form to the beneficial owners. Upon full compliance with these directions, such nominees may
seek reimbursement of their reasonable expenses actually incurred, by providing the Claims Administrator with proper
documentation supporting the expenses for which reimbursement is sought. Copies of this Notice and the Claim Form may
also be obtained from the website maintained by the Claims Administrator, www.statestreetclassactionsettlement.com, or
by calling the Claims Administrator toll-free at 1-888-287-8136.
CAN I SEE THE COQRT FILE? WHOM SHOULD I CONTACTIF LHAVE QUESTIONS?·.

. OJ

79. This Notice contains only a summary of the terms of the proposed Settlement. For more detailed information
about the matters involved in this Action, you are referred to the papers on file in the Action, including the Stipulation,
which may be inspected during regular office hours at the Office of the Clerk, United States District Court for the District
of Massachusetts, John Joseph Moakley U.S. Courthouse, l Courthouse Way, Boston, MA 02210. Additionally, copies
of the Stipulation and any related orders entered by the Court will be posted on the website maintained by the Claims
Administrator, www.statestreetclassactionsettlement.com.
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All inquiries concerning this Notice and the Claim Form should be directed to:
Hill v. State Street Corporation

c/o Epiq Systems, Inc.
P.O. Box 2876
Portland, OR 97208-2876
888-287-8136
www.statestreetclassactionsettlement.com
John C. Browne, Esq.
William H. Narwold, Esq.
and/or
.Motley Rice LLC
Bernstein Litowitz Berger
& Grossmann LLP
28 Bridgeside Blvd.
1285 Avenue of the Americas
Mt. Pleasant, SC 29464
New York, NY 10019
(843) 216-9000
(800) 380-8496
STTsettlement@motleyrice.com
blbg@blbglaw.com
DO NOT CALL OR WRITE THE COURT, THE OFFICE OF THE CLERK OF THE COURT, DEFENDANTS
OR THEIR COUNSEL REGARDING THIS NOTICE.
By Order of the Court
United States District Court
District of Massachusetts

Dated: August 18, 2014
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TABLE A
Purchase and Sale Inflation October 17, 2006- October 21, 2009

Transaction Date

Inflation

October 17, 2006-0ctober 14, 2008

$2.40

October 15, 2008-January 19, 2009

$18.85
I

January 20, 2009-0ctober 19, 2009

'

October 20, 2009

$1.73

$0.71

October 21, 2009

M45714 v.09 OS.06.2014
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TABLEB
State Street Closing Price and Average Closing Price
October 22, 2009 - January 19, 2010

Date
10/22/2009
10/23/2009
10/26/2009
10/27/2009
10/28/2009
10/29/2009
10/30/2009
1112/2009
11/3/2009
111412009
1115/2009
11/6/2009
11/9/2009
11/10/2009
ll/1 l/2009
11112/2009
11/13/2009
11/16/2009
11/17/2009
11/18/2009
11119/2009
11/20/2009
11123/2009
11/24/2009
1112512009
11/27/2009
11/30/2009
1211/2009
12/2/2009
12/3/2009

M45715 v.09 08.06.2014

Closing Price
$46.68
$45.70
$44.50
$43.25
$42.58
$44.52
$41.98
$42.45
$42.21
$40.64
$42.81
$41.45
$43.73
$42.90
$42.23
$40.66
$40.45
$40.69
$41.86
$42.73
$41.69
$40.80
$41.74
$41.56
$41.30
$40.20
$41.30
$42.72
$43.04
$4(.15

Average
Closing Price
Between
10/22/09 and
Date Shown
$46.68
$46.19
$45.63
$45.03
$44.54
$44.54
$44.17
$43.96
$43.76
$43.45
$43.39
$43.23
$43.27
$43.24
$43.18
$43.02
$42.87
$42.75
$42.70
$42.70
$42.65
$42.57
$42.53
$42.49
$42.44
$42.36
$42.32
$42.33
$42.36
$42.32

Date
12/4/2009
1217/2009
12/8/2009
121912009
12/10/2009
12/1112009
12/14/2009
12/15/2009
12/16/2009
12/17/2009
12/18/2009
12/21/2009
12/22/2009
12/23/2009
12/24/2009
12/28/2009
12/29/2009
12/30/2009
12/31/2009
l/4/2010
1/5/2010
1/6/2010
117/2010
1/8/2010
111112010
111212010
1/13/2010
1/14/2010
1115/2010
1/19/2010
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Closing Price
$41.68
$40.84
$40.74
$41.00
$40.56
$39.40
$39.93
$39.80
$40.19
$39.73
$41.60
$42.26
$43.86
$44.64
$44.99
$44.37
$43.96
$43.89
$43.54
$44.46
$44.55
$43.81
$44.60
$45.51
$44.36
$44.20
$44.61
$43.79
$42.67
$43.20

Average
Closing Price
Between
10/22/09 and
Date Shown
$42.30
$42.25
$42.21
$42.17
$42.12
$42.05
$41.99
$41.93
$41.89
$41.83
$41.83
$41.84
$41.89
$41.95
$42.02
$42.07
$42.ll
$42.15
$42.17
$42.22
$42.26
$42.29
$42.34
$42.40
$42.43
$42.46
$42.50
$42.52
$42.53
$42.54

Case: 1:11-cv-00226-TSB
Case 1:09-cv-12146-GAO
Doc #: 177-16
Document
Filed: 501-2
04/09/18
Filed
Page:
11/04/14
137 of 191
PagePAGEID
1 of 25 #: 8336

HSS-GMS

3E::iOS

1lljjil1jil1l1 1•l11l1li1l 1Jlpllljnjjl1>i 1l1l• 11lil11! 1l1llJ 1 1l

1

Case: 1:11-cv-00226-TSB
Case 1:09-cv-12146-GAO
Doc #: 177-16
Document
Filed: 501-2
04/09/18
Filed
Page:
11/04/14
138 of 191
PagePAGEID
2 of 25 #: 8337

Hill v. State Street C01poration
P.O. Box 2876
Portland, OR 97208-2876

111~1111~111~ ~~Im 111111111111111111Ill~1~111111111111

836005349607

000 0177581 00000000 001 005 17759 ODO: 0 0

CHARLES F FRANZ
550 DERBY LANE
MONTGOMERY AL 36109-4630

This Page Intentionally Left Blank

•

Case: 1:11-cv-00226-TSB
Case 1:09-cv-12146-GAO
Doc #: 177-16
Document
Filed: 501-2
04/09/18
Filed
Page:
11/04/14
139 of 191
PagePAGEID
3 of 25 #: 8338

Hill v. State Street Corporation
c/o Epiq Systems, Inc.
P.O. Box 2876
Portland, OR 97208-2876
888-287-8136
www.statestreetclassactionsettlement.com

•

PROOF OF CLAIM AND RELEASE FORM
TO BE ELIGIBLE TO RECEIVE A SHARE OF TIIE NET SETTLEMENT FUND IN CONNECTION WITH THE
SETILEMENT OF THIS ACTION, YOU MUST COMPLETE AND SIGN THIS PROOF OF CLAIM AND RELEASE FORM
("CLAIM FORM') AND MAIL IT BY PREPAID, FIRST-CLASS MAIL TO THE ABOVE ADDRESS, POSTMARKED NO
LATER THAN DECEMBER 16, 2014.
FAILURE TO SUBMIT YOUR CLAIM FORM BY TI:IE DATE SPECIFIED WILL SUBJECT YOUR CLAIM TO REJECTION
AND MAY PRECLUDE YOU FROM BEING ELIGIBLE TO RECOVER ANY MONEY IN CONNECTION WITH THE
SETTLEMENT.
DO NOT MAIL OR DELIVER YOUR CLAIM FORM TO THE COURT, THE PARTIES TO THIS ACTION, OR THEIR
COUNSEL. SUBMIT YOUR CLAIM FORM ONLY TO THE CLAIMS ADMINISTRATOR AT THE ADDRESS SET
FORTH ABOVE.
TABLE OF CONTENTS
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PART l - CLAIMANT INFORMATION

The Claims Administrator will use this information for all communications regarding this Claim Fonn. If this infonuation
changes, you MUST notify the Claims Administrator in writing at the address above.
Beneficial Owner's First Name:

MI:

Beneficial Owner's Last Name:

1111111111111111D1111111111111111
Co-Beneficial Owner's First Name:

MI:

Co-Beneficial Owner's Last Name:

1111111111111111D1111111111111111
Entity Name (if Beneficial Owner is not an individual):

IRepresentative
I I I Name
I I Idifferent
I I from
I Beneficial
I I I Owner(s)
I I IlistedI above):
I I I I I I I I I I I I I I I I .I
IMailing
I IAddress
I I- Line
I I1: Street
I IAddress/P.O.
I I I Box:
I IIIIIIIIIIII IIIIIIIII
IMailing
I IAddress
I I- Line
I I2 IApplicable):
I I I Apartment/Suite/Floor
I I I I I I Number:
IIIIIIIIIIIIIIIII
IIIIIIIII IIIIIIIIIIIIIIIIIIIIIIIII
City:
IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII
Zip Code:
Country:
State/Province:
I I I I I II~l~l~l~l~l~l~l~l~l~l~l~l~l~l~l~l~l~l~l~l~II
[]]
(if

(If

Last 4 digits of Claimant Social Securityffaxpayer Identification Number:

I IIII
Daytime Telephone Number:
Evening Telephone Number:
I I I 1-1 I I 1-1 I I I I I I I 1-1 I I 1-1 I I I I
Account Number:
IEmailI address
I I (E-mail
I I address
I I isInot Irequired,
I IbutIif youI provide
I I it you
I authorize
I I ItheIClaimsI Administrator
I I I Ito useI Iin providing
I I IyouI I I
it

with information relevant to this claim.);

IIIIIIIII IIIIIIII IIIIIIIIIIIIIIIII
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PART H - GENERAL INSTRUCTIONS

•

1.
It is important that you completely read and understand the Notice of (I) Pendency of Class Action, Certification
of Settlement Class, and Proposed Settlement; (II) Settlement Fairness Hearing; and (III) Motion for an Award of Attorneys' Fees
and Reimbursement of Litigation Expenses (the ''Notice") that accompanies this Claim Form, including the Plan of Allocation of
the Net Settlement Fund set forth in the Notice. The Notice describes the proposed Settlement, how Settlement Class Members
are affected by the Settlement, and the manner in which the Net Settlement Fund will be distributed if the Settlement and Plan of
Allocation are approved by the Court. The Notice also contains the definitions of many of the defined terms (which are indicated
by initial capital letters) used in this Claim Form. By signing and submitting this Claim Form, you will be certifying that you have
read and that you understand the Notice, including the terms of the releases described therein and provided for herein.
2.
IF YOU ARE NOT A SETTLEMENT CLASS MEMBER (see definition of Settlement Class on page 5 of the
Notice, which sets forth who is included in and who is excluded from the Settlement Class), OR IF YOU, OR SOMEONE ACTING
ON YOUR BEHALF, SUBMITTED A REQUEST FOR EXCLUSION FROMTHESETI'LEMENT CLASS, DO NOT SUBMIT A
CLAIM FORM. YOU MAY NOT, DIRECTLY OR INDIRECTLY, PARTICIPATE IN THE SETTLEMENT IF YOU ARE
NOT A SETTLEMENT CLASS MEMBER. THUS, IF YOU ARE EXCLUDED FROM 1HE SETI'LEMENT CLASS, ANY
CLAIM FORM THAT YOU SUBMIT, OR THAT MAY BE SUBMITTED ON YOUR BEHALF, WILL NOT BE ACCEPTED.
3.
Submission of this Claim Form does not guarantee that you will share in the proceeds of the Settlement. The
distribution of the Net Settlement Fund will be governed by the Plan of Allocation set forth in the Notice, if it is approved
by the Court, or by such other plan of allocation as the Court approves.
4.
Use the Schedule of Transactions in Part III of this Claim Form to supply all required details of yourtransaction(s)
(including free transfers and deliveries) in and holdings of State Street common stock. On this schedule, please provide all of the
requested information with respect to your holdings, purchases, acquisitions, and sales of State Street common stock, whether such
transactions resulted in a profit or a loss. Failure to report all transaction and holding information during the requested time
period may result in the rejection of your claim.
5.
Please note: Only State Street common stock purchased/acquired during the Settlement Class Period (i.e., from
October 17, 2006 through October 21, 2009, inclusive) is eligible under the Settlement. However, under the "90-day look-back
period" (described in the Plan of Allocation set forth in the Notice), your sales of State Street common stock during the period
from October 22, 2009 through January 19, 2010, inclusive, will be used for purposes of calculating your claim under the Plan of
Allocation. Therefore, in order for the Claims Administrator to be able to balance your claim, the requested purchase information
during the 90-day look-back period must also be provided.
6.
You are required to submit genuine and sufficient documentation for all of your transactions in and holdings of
State Street common stock set forth in the Schedule of Transactions in Part III of this Claim Form. Documentation may consist
of copies of brokerage confirmations or monthly statements. The Parties and the Claims Administrator do not independently have
information about your investments in State Street common stock. IF SUCH DOCUMENTS ARE NOT IN YOUR POSSESSION,
PLEASE OBTAIN COPIES OR EQUIVALENT CONTEMPORANEOUS DOCUMENTS FROM YOUR BROKER. FAILURE
TO SUPPLY THIS DOCUMENTATION MAY RESULT IN 1HE REJECTION OF YOUR CLAIM. DO NOT SEND ORIGINAL
DOCUMENTS. Please keep a copy of all documents that you send to the Claims Administrator. Also, please do not highlight
any portion of the Claim Form or any supporting documents.
7.
Separate Claim Forms should be submitted for each separate legal entity (e.g., a claim from joint owners should
not include separate transactions of just one of the joint owners, and an individual should not combine his or her IRA transactions
with transactions made solely in the individual's name). Conversely, a single Claim Form should be submitted on behalf of one
legal entity including all transactions made by that entity on one Claim Form, no matter how many separate accounts that entity
has (e.g., a corporation with multiple brokerage accounts should include all transactions made in all accounts on one Claim Form).
8.
All joint beneficial owners must each sign this Claim Form and their names must appear as "Claimants" in Part
I of this Claim Form. If you purchased or otherwise acquired State Street common stock during the Settlement Class Period and
held the securities in your name, you are the beneficial owner as well as the record owner and you must sign this Claim Form
to participate in the Settlement. If, however, you held, purchased or otherwise acquired State Street common stock during the
relevant time period and the securities were registered in the name of a third party, such as a nominee or brokerage firm, you are
the beneficial owner of these securities, but the third party is the record owner. The beneficial owner, not the record owner, must
sign this Claim Form to be eligible to participate in the Settlement.
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9.
Agents, executors, administrators, guardians, and trustees must complete and sign the Claim Form on behalf of
persons represented by them, and they must:

10.

(a)

expressly state the capacity in which they are acting;

(b)

identify the name, account number, Social Security Number (or taxpayer identification
number), address and telephone number of the beneficial owner of (or other person or
entity on whose behalf they are acting with respect to) the State Street common stock; and

(c)

furnish herewith evidence of their authority to bind to the Claim Fonn the person or entity
on whose behalf they are acting. (Authority to complete and sign a Claim Form cannot be
established by stockbrokers demonstrating only that they have discretionary authority to
trade securities in another person's accounts.)

By submitting a signed Claim Form, you will be swearing that you:
(a)

own(ed) the State Street common stock you have listed in the Claim Form; or

(b)

are expressly authorized to act on behalf of the owner thereof.

11.
By submitting a signed Claim Form, you will be swearing to the truth of the statements contained therein and the
genuineness of the documents attached thereto, subject to penalties of perjury under the laws of the United States of America. The
making of false statements, or the submission of forged or fraudulent documentation, will result in the rejection of your claim and
may subject you to civil liability or criminal prosecution.
12.
If the Court approves the Settlement, payments to eligible Authorized Claimants pursuant to the Plan of Allocation
(or such other plan of allocation as the Court approves) will be made after any appeals are resolved, and after the completion of all
claims processing. The claims process could take substantial time to complete fully and fairJy. Please be patient.

13.
PLEASE NOTE: As set forth in the Plan of Allocation, each Authorized Claimant shall receive his/her/its
pro rata share of the Net Settlement Fund. If the prorated payment to any Authorized Claimant calculates to less than $10.00, it
will not be included in the calculation and no distribution will be made to that Authorized Claimant.

14.
If you have questions concerning the Claim Fonn, or need additional copies of the Claim Form or the Notice, you
may contact the Claims Administrator, Epiq Systems, Inc., at the above address or by toll-free phone at l-888-287-8136, or you may
download the documents from www.statestreetclassactionsettlement.com.
15.
NOTICE REGARDING ELECTRONIC FILES: Certain claimants with large numbers of transactions may
request, or may be requested, to submit information regarding their transactions in electronic files. To obtain the mandatory
electronic filing requirements and file layout, you may visit the settlement website at www.statestreetclassactionsettlement.com or
you may email the Claims Administrator's electronic filing department at info@statestreetclassactionsettlement.com. Any file not
in accordance with the required electronic filing format will be subject to rejection. No electronic files will be considered to have
been properly submitted unless the Claims Administrator issues an email after processing your file with your claim numbers and
respective account information. Do not assume that your file has been received or processed until you receive this email. If
you do not receive such an email within 10 days of your submission, you should contact the electronic filing department at
info@statestreetclassactionsettlement.com to inquire about your file and confirm it was received and acceptable.
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PART III -SCHEDULE OF TRANSACTIONS IN STATE STREET COMMON STOCK
Please be sure to include proper documentation with your Claim Form as described in detail in Part II - General Instructions,
Paragraph 6, above.
1. BEGINNING HOLDINGS - State the total number of shares
of State Street common stock held as of the opening of trading
on October 17, 2006. If none, write "zero" or "O". (Must be
documented.)

IIIIIII

Proof of Position
Enclosed
0Yes 0No

l.[Dshares

2. PURCHASES/ACQUISITIONS DURING THE SETTLEMENT CLASS PERIOD - Separately list each and every purchase/
acquisition (including free receipts) of State Street common stock from after the opening of trading on October 17, 2006 through and
including the close of trading on October 21, 2009. (Must be documented.)

Date of
Purchase/Acquisition
(List Chronologically)
MM DD YY

rn-rn-rn
rn-rn-rn
rn-rn-rn
rn-rn-rn
rn-rn-rn

Number of Shares
Purchased/Acquired

III
III
III

III
IIII

l.[01

Check Here if Shares
Purchased/Acquired
Purchase/Acquisition Pursuant to Registered
Price Per Share
Public Offering
(excluding taxes,
Conducted On or
Proof of Purchase/
About June 3, 2008
commissions and
(Must be Documented) Acquisition Enclosed
fees)

1.rn1

l.[01
l.[01

1.rn1

I
I
I
I
I

1.rn
1.rn
1.rn
1.rn
1.rn

3. PURCHASES/ACQUISITIONS DURING THE 90-DAY LOOK-BACK PERIOD -

State the total number of shares of State Street common stock purchased/acquired (including
free receipts) from after the opening of trading on October 22, 2009 through and including
the close of trading on January 19, 2010. If none, write "zero" or "O".

D
D
D

D
D

0Yes 0No
0Yes 0No
0Yes 0No
0Yes 0No
0Yes 0No

IIIIIII

l~[Dshares

4.SALESDURING THE SETTLEMENT CLASS PERIOD AND DURING THE90-DAYLOOK-BACKPERIOD IF NONE, CHECK
- Separately list each and every sale (including free deliveries) of State Street common stock from after the opening of
HERE
trading on October 17, 2006 through and including the close of trading on January 19, 2010. (Must be documented.)

D

Date of Sale
(List Chronologically)
MM DD YY

rn-rn-rn
rn-rn-rn
rn-rn-rn
rn-rn-rn
rn-rn-rn

I
I
I
I

II
II

II
II
IIII

Number of
Shares Sold

1.rn
1.rn
1.rn
1.rn
I I 1.rn

II
II
II
II

5. ENDING HOLDINGS - State the total number of shares of
State Street common stock held as of the close of trading on January
19, 2010. If none, write "zero" or "O". (Must be documented.)

Sale Price Per Share (excluding
taxes, commissions and fees)

I

I

I
I
I

IIIIIII

1.rn
1.rn
1.rn
1.rn
1.rn

l.[Dshares

Proof of Sale
Enclosed
0Yes 0No
0Yes 0No
0Yes 0No
0Yes 0No
0Yes 0No
Proof of Position
Enclosed
0Yes 0No

IF YOU REQUIRE ADDITIONAL SPACE FOR THE SCHEDULE ABOVE, ATTACH EXTRA SCHEDULES IN THE SAME
FORMAT. PRINT THE BENEFICIAL OWNER'S FULL NAME AND LAST FOUR DIGITS OF SOCIAL SECURITY/
TAXPAYER IDENTIFICATION NUMBER ON EACH ADDITIONAL PAGE. IF YOU DO ATTACH EXTRA SCHEDULES,
CHECK THIS BOX

D
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PART IY- RELEASE OF CLAIMS AND SIGNATURE
YOU MUST ALSO READ THE RELEASE AND CERTIFICATION BELOW AND SIGN ON PAGE 7
OF THIS CLAIM FORM.

I (we) hereby acknowledge that, pursuant to the terms set forth in the Stipulation, without further action by anyone, upon the
Effective Date of the Settlement, I (we), on behalf of myself (ourselves) and my (our) legal representatives, heirs, executors,
successors, and assigns in their capacities as such, shall be deemed to have, and by operation oflaw and of the judgment shall have,
fully, finally and forever compromised, settled, remised, released, resolved, relinquished, waived and discharged Defendants and
the other Defendants' Releasees, and each of their respective legal representatives, heirs, executors, successors, and assigns in their
capacities as such, of and from each and every Released Plaintiffs' Claim and shall forever be enjoined from prosecuting any or all
of the Released Plaintiffs' Claims against any of the Defendants' Releasees.
CERTIFICATION
By signing and submitting this Claim Form, the claimant(s) or the person(s) who represent(s) the claimant(s) certifies (certify), as
follows:

l.
that I (we) have read and understand the contents of the Notice and this Claim Form, including the releases
provided for in the Settlement and the terms of the Plan of Allocation;
2.
that the claimant(s) is a (are) Settlement Class Member(s), as defined in the Notice, and is (are) not excluded by
definition from the Settlement Class as set forth in the Notice;

3.

that the claimant has not submitted a request for exclusion from the Settlement Class;

4.
that I (we) own(ed) the State Street common stock identified in the Claim Form and have not assigned the claim
against any of the Defendants or any of the other Defendants' Releasees to another, or that, in signing and submitting this Claim
Fonn, I (we) have the authority to act on behalf of the owner(s) thereof;
5.
that the claimant(s) has (have) not submitted any other claim covering the same purchases/acquisitions of State
Street common stock and knows (know) ofno other person having done so on the claimant's (claimants') behalf;
6.
that the claimant(s) submit(s) to the jurisdiction of the Court with respect to claimant's (claimants') claim and for
purposes of enforcing the releases set forth herein;
7.
that I (we) agree to furnish such additional information with respect to this Claim Form as Co-Lead Counsel, the
Claims Administrator or the Court may require;
8.
that the claimant(s) waive(s) the right to trial by jury, to the extent it exists, and agree(s) to the Court's summary
disposition of the detennination of the validity or amount of the claim made by this Claim Form;
9.
that I (we) acknowledge that the claimant(s) will be bound by and subject to the terms of any judgment(s) that may
be entered in the Action; and
10.
that the claimant(s) is (are) NOT subject to backup withholding under the provisions of Section 3406(a)(l)(C) of the
Internal Revenue Code because (a) the claimant(s) is (are) exempt from backup withholding or (b) the claimant(s) has (have) not been
notified by the IRS that he/she/it is subject to backup withholding as a result of a failure to report all interest or dividends or (c) the
IRS has notified the claimant(s) that he/she/it is no longer subject to backup withholding. If the IRS has notified the claimant(s)
that he/she/it is subject to backup withholding, please strike out the language in the preceding sentence indicating that the
claim is not subject to backup withholding in the certification above.
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UNDER THE PENALTIES OF PERJURY, I (WE) CERTIFY THAT ALL OF THE INFORMATION PROVIDED BY ME
(US) ON THIS CLAIM FORM IS TRUE, CORRECT, AND COMPLETE, AND THAT THE DOCUMENTS SUBMITTED
HEREWITH ARE TRUE AND CORRECT COPIES OF WHAT THEY PURPORT TO BE.
Date

Signature of claimant
Print your name here
Signature of joint
claimant, if any

Date
'--~~~~~~~~~~~~~~~~~~~--'

rn-rn-rn
MM

DD

YY

rn -rn -rn
MM

DD

YY

Print your name here

rn -rn -rn

If the claimant is other than an individual, or is not the person completi11g this form, the following also must be provided:
Signature of person
signing on ~ehalf
of claimant

Date

MM

DD

yy

Print your name here
Capacity of person signing on behalf of claimant, if other than an individual, e.g., executor, president, trustee, custodian,
etc. (Must provide evidence of authority to act on behalf of claimant - see paragraph 9 on page 4 of this Claim Form.):

REMINDER CHECKLIST:
1. J'.'.lease sign the above release and certification. If this Claim Form is being made on behalf of joint claimants, then both must
sign.

2.

Remember to attach only copies of acceptable supporting documentation as these documents will not be returned to you.

3.

Please do not highlight any portion of the Claim Form or any supporting documents.

4~

Keep copies of the completed Claim Form and documentation for your own records.

5.

The Claims Administrator will acknowledge receipt of your Claim Form by mail, within 60 days. Your claim is not deemed
filed until you receive an acknowledgement postcard. If you do not receive an acknowledgement postcard within 60 days,
please call the Claims Administrator toll free at 1-888-287~8136.

6. If your address changes in the future, or if this Claim Form was sent to an old or incorrect address, please send the Claims
Administrator written notification of your new address. If you change your name, please inform the Claims Administrator.

7.

If you have any questions or concerns regarding your claim, please contact the Claims Administrator at the above address or
toll-free at 1-888-287-8136, or visit www.statestreetclassactionsettlement.com. Please DO NOT call State Street, any other
Defendants or their counsel with questions regarding your claim.

•

M4587 v.08 08.05.2014

07-CA83GO

Page 7

•

•

•

Case: 1:11-cv-00226-TSB
Case 1:09-cv-12146-GAO
Doc #: 177-16
Document
Filed:501-2
04/09/18
Filed
Page:
11/04/14
146 of Page
191 PAGEID
10 of 25 #: 8345

THIS CLAIM FORM MUST BE MAILED TO THE CLAIMS ADMINISTRATOR BY PREPAID, FIRST-CLASS MAIL,
POSTMARKED NO LATER THAN DECEMBER 16, 2014, ADDRESSED AS FOLLOWS:

Hill v. State Street Corporation
c/o Epiq Systems, Inc.
P.O. Box 2876
Portland, OR 97208-2876
888-287-8136
www.statestreetclassactionsettlement.com
A Claim Form received by the Claims Administrator shall be deemed to have been submitted when posted, if a postmark
date on or before December 16, 2014 is indicated on the envelope and it is mailed First Class, and addressed in accordance with the
above instructions. In all other cases, a Claim Form shall be deemed to have been submitted when actually received by the Claims
Administrator.
You should be aware that it will take a significant amount of time to fully process all of the Claim Forms. Please be patient
and notify the Claims Administrator of any change of address.

•
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS
HILL v. STATE STREET CORPORATION

)

~~~~~~~~~~~~~~~~~~)
THIS DOCUMENT RELATES TO THE SECURITIES
ACTION
DOCKET NO. 09-cv-12146-GAO

~~~~~~~~~~~~~~~~~~~

j

)

~

Master Docket No.1:09-cv-12146-GAO

)

)

NOTICE OF (I) PENDENCY OF CLASS ACTI6N, CERTIFICATION
OF SETTLEMENT CLASS, AND PROPOSED SETTLEMENT;
(II) SETTLEMENT FAIRNESS HEARING; AND (III) MOTION FOR AN AWARD
OF ATTORNEYS' FEES AND REIMBURSEMENT OF LITIGATION EXPENSES
A Federal Court authorized this Notice. This

is not a solicitation from a lawver.

NoncE OF PENDENCY OF CLASS ACTION: Please be advised that your rights may be affected by the above-captioned securities
class action (the "Action") pending in the United States District Court for the District of Massachusetts (the "Court"), if,
during the period from October 17, 2006 through October 21, 2009, inclusive (the "Settlement Class Period"), you purchased
or otherwise acquired publicly traded common stock of State Street Corporation ("State Street"), including if you purchased
or otherwise acquired State Street common stock pursuant and/or traceable to a registered public offering conducted on or
about June 3, 2008, and were damaged thereby. 1
NOTICE OF SETTLEMENT: Please also be advised that the Court-appointed Lead Plaintiffs, the Public Employees' Retirement
System of Mississippi and Union Asset Management Holding AG ("Lead Plaintiffs"), on behalf of themselves and the
Settlement Class (as defined in~ 21 below), have reached a proposed settlement ·of the Action for $60,000,000 in cash that,
if approved, will resolve all claims in the Action (the "Settlement").
PLEASE READ THIS NOTICE CAREFULLY. This Notice explains important rights you may have, including the
possible receipt of cash from the Settlement. If you are a member of the Settlement Class, your legal rights will be
affected whether" or not you act.
If you have any questions about this Notice, the proposed Settlement, or your eligibility to participate in the
Settlement, please DO NOT contact State Street, any other Defendants in the Action, or their counsel. All questions
should be directed to Co-Lead Counsel or the Claims Administrator (see, 79 below).
I. Description of the Action and the Settlement Class: This Notice relates to a proposed Settlement of claims in a
pending securities class action brought by investors alleging that Defendants (as defined in paragraph 30 below) violated
the federal securities laws by, among other things, making false and misleading statements regarding State Street's foreign
exchange business and the quality of assets held in State Street's investment portfolio and in off-balance sheet entities
known as conduits. The Defendants deny these claims. A more detailed description of the Action is set forth in paragraphs
11-20 below. The proposed Settlement, if approved by the Court, will settle claims in the Action of the Settlement Class, as
defined in paragraph 21 below.
The Action is pending before United States District Judge George A. O'Toole. With the consent of the parties, on July 10,
2014, Judge O'Toole referred to Magistrate Judge Judith G. Dein the responsibility to consider approval of the proposed
Settlement of the Action and for final decision concerning all matters relating to the proposed Settlement, including, but ·
not limited to, preliminary approval, class certification for settlement purposes, notice, any objections, final approval,
fees and expenses of Plaintiffs' Counsel, reimbursement of Plaintiffs' expenses, and entry of final judgment. The parties
have consented that Judge Dein's rulings with respect to the Settlement will be final, and those rulings may or may not be
reviewed by Judge O'Toole.
2. Statement of the Settlement Class's Recovery: Subject to Court approval, Lead Plaintiffs, on behalf of themselves
and the Settlement Class, have agreed to settle the Action in exchange for a settlement payment of $60,000,000 in cash (the
"Settlement Amount") to be deposited into an escrow account. The Net Settlement Fund (i.e., the Settlement Amount plus
any and all interest earned thereon (the"Settlement Fund") Jess (a) any Taxes, (b) any Notice and Administration Costs,
(c) any Litigation Expenses awarded by the Court, and (d) any attorneys' fees awarded by the Court) will be distributed in
accordance with a plan of allocation that is approved by the Court, which will determine how the Net Settlement Fund shall
be allocated among members of the Settlement Class. The proposed plan of allocation (the "Plan of Allocation") is set forth
on pages 8-10 below.
1 Any capitalized terms used in this Notice that are not otherwise defined herein shall have the meanings ascribed to them in the Stipulation
and Agreement of Settlement dated July 8, 2014 (the "Stipulation"), which is available at www.statestreetclassactionsettlement.com.
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3. Estimate of Average Amount of Recovery Per Share: Based on Lead Plaintiffs' damages expert's estimate of
the number of shares of publicly traded State Street common stock purchased during the Settlement Class Period that may
have been affected by the conduct at issue in the Action and assuming that all Settlement Class Members elect to participate
in the Settlement, the estimated average recovery (before the deduction of any Court-approved fees, expenses and costs as
described herein) is $0.19 per eligible share. Settlement Class Members should note, however, that the foregoing average
recovery per share is only an estimate. Some Settlement Class Members may recover more or less than this estimated
amount depending on, among other factors, when and at what prices they purchased/acquired or sold their State Street
common stock, and the total number of valid claim forms submitted. Distributions to Settlement Class Members will be
made based on the Plan of Allocation set forth herein (see pages 8- lO below) or such other plan of allocation as may be
ordered by the Court.
4. Average Amount of Damages Per Share: The Parties do not agree on the average amount of damages per share
that would be recoverable if Lead Plaintiffs were to prevail in the Action. Among other things, Defendants do not agree
with the assertion that they violated the federal securities laws or ,that any damages were suffered by any members of the
Settlement Class as a result of their conduct.
5. Attorneys' Fees and Expenses Sought: Plaintiffs' Counsel, which have been prosecuting the Action on a wholly
contingent basis since 2010, have not received any payment of attorneys' fees for their representation of the Settlement
Class and have advanced the funds to pay expenses necessarily incurred to prosecute this Action. Court-appointed CoLead Counsel, Bernstein Litowitz Berger & Grossmann LLP and Motley Rice LLC, will apply to the Court for an award
of attorneys' fees for all Plaintiffs' Counsel in an amount not to exceed 17% of the.Settlement Fund. In addition, Co-Lead
Counsel will apply for reimbursement of Litigation Expenses paid or incurred in connection with the institution, prosecution
and resolution of the claims against Defendants, in an amount not to exceed $1,300,000, which may include an application
for reimbursement of the reasonable costs and expenses incurred by Plaintiffs directly related to their representation of the
Settlement Class. Any fees and expenses awarded by the Court will be paid from the Settlement Fund. Settlement Class
Members are not personally liable for any such fees or expenses. Estimates of the average cost per affected share of State
Street common stock, if the Court approves Co-Lead Counsel's fee and expense application, is $0.04 per share.
6. Identification of Attorneys' Representatives: Lead Plaintiffs and the Settlement Class are represented by John
C. Browne, Esq. of Bernstein Litowitz Berger & Grossmann LLP, 1285 Avenue of the Americas, New York, NY 10019,
(800) 380-8496, blbg@blbglaw.com and William H. Narwold, Esq. of Motley Rice LLC, 28 Bridgeside Blvd., Mt. Pleasant,
SC 29464, (843) 216-9000, STTsettlement@motleyrice.com.

7. Reasons for the Settlement: Lead Plaintiffs' principal reason for entering into the Settlement is the substantial
immediate cash benefit for the Settlement Class without the risk or the delays inherent in further litigation. Moreover, the
substantial cash benefit provided under the Settlement must be considered against the significant risk that a smaller recovery
- or indeed no recovery at all- might be achieved after contested motions, a trial of the Action and likely appeals that would
follow a trial, a process that could be expected to last several years. Defendants, who deny all allegations of wrongdoing or
liability whatsoever, are entering into the Settlement solely to eliminate the uncertainty, distraction, burden and expense of
further protracted litigation.
.
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This is the only way to be eligible to receive a payment from the Settlement Fund. If you
are a Settlement Class Member and you remain in the Settlement Class, you will be bound
by the Settlement as approved by the Court and you will give up any Released Plaintiffs'
Claims (defined in~ 31 below) that you have against Defendants and the other Defendants'
Releasees {defined in~ 32 below), so it is in your interest to submit a Claim Form .
If you exclude yourself from the Settlement Class, you will not be eligible to receive
any payment from the Settlement Fund. This is the only option that allows you ever
to be part of any other lawsuit against any of the Defendants or the other Defendants'
Releasees concerning the Released Plaintiffs' Claims.
:~·:

;

;
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If you do not like the proposed Settlement, the proposed Plan of Allocation, or the
request for attorneys' fees and reimbursement of Litigation Expenses, you may write to
the Court and explain why you do not like them. You cannot object to the Settlement,
the Plan of Allocation or the fee and expense request unless you are a Settlement Class
Member and do not exclude yourself from the Settlement Class.
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:GOT.QA:llE,ARU'JCi()N\\·:·: Filing a written objection and notice of intention to appear by October 6, 2014
.QCrO]llj;R2.-7;·2_01tl A):(·:.\.:· allows you to speak in Court, at the discretion of the Court, about the fairness of the

~:OO·f.N,l;;)\:ND:FlLE.i;\.::' ~.:::; proposed Settlement, the Plan of Allocation, and/or the request for attorneys' fees and
:N():rICE.P:f.'·IN·TE;N'.f~()Nu,:. : reimbursement of Litigation Expenses. If you submit a written objection, you may (but
..~Q;A.~P.EAR:SQ:'f!J;ATI~,;;_ you do not have to) attend the hearing and, at the discretion of the Court, speak to the

JS REC.QfVERNO L,ATER ·_ Court about your objection.
~HAN ,OC~OBER:.6; 20~4;:. _.
)~.:9:;..Wtjl#Y$g;~;(~.~'.:';:;/·i::'.,:.~?\ If you !ire a memb~r.ofthe Settl~ment Class and you do not submit a valid Claim For!11,
;:''-:.;>/:,.::;.:.,·:;:;;..-<:};<~:;:: ; ·\ ·: you will not be ehg1ble to receive any paymen~ from the Settlement Fund. You will,

......

·,·•,':.::~·:<;:.;..:;:.:·~: )~'; ~:>.

\. '', , however, remain a member of the Settlement Class, which means that you give up your

' -'·· ·: ., ....... /c·~ -,·.•···:· :..::·· .:
·'. ·,: :.-_·. ·_· · <, ·.·:

right to sue about the claims that are resqlved by the Settlement and you will be bound
by any judgments or orders entered by the Court in the Action.

.
L~·

Why Did I Get This Notice?
What Is This Case About?
How Do I Know If I Am Affected By The Settlement? Who Is Included In The Settlement Class?
What Are Lead Plaintiffs' Reasons For The Settlement?
What Might Happen If There Were No Settlement?
How Are Settlement Class Members Affected By The Action And The Settlement?
How Do I Participate In The Settlement? What Do I Need To Do?
How Much Will My Payment Be?
What Payment Are The Attorneys For The Settlement Class Seeking? How Will The Lawyers Be Paid?
What Ifl Do Not Want To Be A Member Of The Settlement Class? How Do I Exclude Myself?
When And Where Will The Court Decide Whether To Approve The Settlement?
Do I Have To Come To The Hearing? May I Speak At The Hearing If I Don't Like The Settlement?
What If I Bought Shares On Someone Else's Behalf?
Can I See The Court File? Whom Sho.uld I Contact If I Have Questions?

'

,

..··-·.'·;

.. - ·;·.
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Page 5
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Page 6
Page7
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Page 11
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8. The Court directed that this Notice be mailed to you because you or someone in your family or an investment
account for which you serve as a custodian may have purchased or otherwise acquired publicly traded State Street common
stock during the Settlement Class Period. The Court has directed us to send you this Notice because, as a potential
Settlement Class Member, you have a right to know about your options before the Court rules on the proposed Settlement.
Additionally, you have the right to understand how this class action lawsuit may generally affect your legal rights. If the
Court approves the Settlement, and the Plan of Allocation (or some other plan of allocation), the claims administrator
selected by Lead Plaintiffs and approved by the Court will make payments pursuant to the Settlement after any objections
and appeals are resolved.
9. The purpose of this Notice is to inform you of the existence of this case, that it is a class action, how you might be
affected, and how to exclude yourself from the Settlement Class if you wish to so do. It is also being sent to inform you of
the terms of the proposed Settlement, and of a hearing to be held by the Court to consider the fairness, reasonableness, and
adequacy of the Settlement, the proposed Plan of Allocation and the motion by Co-Lead Counsel for an award of attorneys'
fees and reimbursement of Litigation Expenses (the "Settlement Hearing"). See paragraph 70 below for details about the
Settlement Hearing, including the date and location of the hearing.
10. The issuance of this Notice is not an expression of any opinion by the Court concerning the merits of any claim
in the Action, and the Court still has to decide whether to approve the Settlement. If the Court approves the Settlement
and a plan of allocation, then payments to Authorized Claimants will be made after any appeals are resolved and after the
completion of all claims processing. Please be patient, as this process can take some time to complete.
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11. Beginning on December 18, 2009, two class action complaints were filed in the United States District Court for the
District of Massachusetts (the "Court"). By order dated May 25, 2010, the Court ordered that these cases be consolidated
for all purposes as this Action, approved the appointment of Lead Plaintiffs and Co-Lead Counsel, and approved the
appointment of Berman DeValerio as liaison counsel for the class.

12. On July 29, 2010, Lead Plaintiffs filed and served their Consolidated Amended Class Action Complaint (the
"Complaint"). The Complaint asserted claims against State Street, Ronald E. Logue and Edward J. Resch under Section
IO(b) of the Securities Exchange Act of 1934 (the "Exchange Act") and Rule 'lOb-5 promulgated thereunder and against
Logue and Resch under Section 20(a) of the Exchange Act, alleging that these defendants made, or controlled others
who made, materially false and misleading statements and failed to disclose material facts about (i) State Street's foreign
exchange business, (ii) the quality of State Street's internal controls, and (iii) the quality of assets held in State Street's
investment portfolio and in off-balance-sheet entities known as conduits. The Complaint alleged that these false and
misleading statements and material omissions caused the price of State Street common stock to be artificially inflated. The
Complaint also asserted claims against all Defendants under Section 11 of the Securities Act of 1933 (the"Securities Act");
against State Street and the Underwriter Defendants under Section 12(a)(2) of the Securities Act; and against certain of
the Individual Defendants under Section 15 of the Securities Act, alleging that the defendants named in the Securities Act
claims were statutorily liable for the allegedly materially untrue statements and misleading omissions in the registrat[on
statement and offering documents for a public offering of State Street common stock that occurred in June 2008.
13. On September 24, 2010, Defendants filed and served their motions to dismiss the Complaint. The motions were
fully briefed and the Court heard oral argument on February 16 and 17, 2011. On August 3, 2011, the Court entered its
Memorandum and Order denying Defendants' motions.
14. On September 30, 2011, Defendants filed and served their answers to the Complaint. Defendants denied all
liability and interposed a variety of defenses t? the claims set forth in the Complaint.
15. Following the entry of the Court's opinion on Defendants' motions to dismiss, the Parties engaged in extensive fact
discovery. Document discovery included numerous document requests and interrogatories and resulted in the production of
more than 24 million pages of documents that were reviewed and analyzed by Plaintiffs' Counsel. Beginning in September
2013, Lead Plaintiffs took the depositions of witnesses, including senior officers of State Street. The Parties also engaged in
extensive discovery relating to class certification, which included Plaintiffs' production of hundreds of thousands of pages
of documents to Defendants and the depositions of three Plaintiffs' representatives. Discovery was vigorously contested.
There were over 20 discovery motions brought by the various Parties, and there were approximately fifteen hearings before
the magistrate judge who oversaw discovery issues in the Action.
16. On October 28, 2013, Lead Plaintiffs filed their motion for class certification. Defendants had not filed their
responses to the motion and the Court had not taken any action on the motion at the time that the agreement in principle to
settle the Action was reached.
'
17. On March 12, 2014, following arm's-length settlement negotiations, Lead Plaintiffs and State Street reached an
agreement in principle to settle the Action for a cash payment of $60,000,000 to be made on behalf of State Street for the
benefit of the Settlement Class.
18. Based on their investigation and prosecution of the case, Lead Plaintiffs and Co-Lead Counsel have concluded
that the terms and conditions of the proposed Settlement are fair, reasonable and adequate to Lead Plaintiffs and the other
members of the Settlement Class, and in their best interests. Based on Lead Plaintiffs' direct oversight of the prosecution
of this matter and with the advice of their counsel, each of the Lead Plaintiffs has agreed to settle and release the claims
raised in the Action pursuant to the terms and provisions of the Stipulation, after considering (a) the substantial financial
benefit that Lead Plaintiffs and the other members of the Settlement Class will receive under the proposed Settlement; (b)
the significant risks of continued litigation and trial; and (c) the desirability of permitting the Settlement to be consummated
as provided by the terms of the Stipulation.
19. Defendants are entering into the Stipulation solely to eliminate the uncertainty, distraction, burden and expense
of further protracted litigation. Each of the Defendants denies any wrongdoing, and the Stipulation shall in no event be
construed or deemed to be evidence of or an admission or concession on the part of any of the Defendants, or any other
of the Defendants' Releasees (defined in ii 32 below), with respect to any claim or allegation of any fault or liability or
wrongdoing or damage whatsoever, or any infirmity in the defenses that the Defendants have, or could have, asserted.
Similarly, the Stipulation shall in no event be construed or deemed to be evidence of or an admission or concession on the
part of any Lead Plaintiff of any infirmity in any of the claims asserted in the Action or an admission or concession that any
of the Defendants' defenses to liability had any merit.
20. On July 21, 2014, the Court preliminarily approved the Settlement, authorized this Notice to be disseminated to
potential Settlement Class Members, and scheduled the Settlement Hearing to consider whether to grant final approval to
the Settlement.
M4574 v.09 08.06.2014
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21. If you are a member of the .Settlement Class, you are subject to the Settlement, unless you timely request to be
exduded. The Settlement Class consists of:
all persons and entities who or which purchased or otherwise acquired publicly traded common stock of
State Street during the period from October 17, 2006 through October 21, 2009, inclusive (the "Settlement
Class Period"), including all persons and entities who or which purchased or otherwise acquired State
Street common stock pursuant and/or traceable to a registered public offering conducted on or about June
3, 2008, and who were damaged thereby.

'

Excluded from the Settlement Class are (a) Defendants; (b) members of the ImmediateFamilies2 of the Individual Defendants;
(c) the subsidiaries and affiliates of State Street (provided, that no BRISA plan for the benefit of any employees of State
Street shall be excluded), the Underwriter Defendants, and Ernst & Young; (d) any person or entity who is a partner,
chief executive officer, executive vice president, chief financial officer, principal accounting officer (or if there is no such
accounting officer, the controller), director, member, or controlling person of State Street, any Underwriter Defendant, or
Ernst & Young; (e) any entity in which any Defendant has a controlling interest; and (f) the legal representatives, heirs,
successors and assigns of any such excluded party; provided, however, that any Investment Vehicle 3 shall not be excluded
from the Settlement Class. Also excluded from the Settlement Class are any persons or entities who or which exclude
themselves by submitting a request for exclusion in accordance with the requirements set forth in this Notice. See "What if
I Do Not Want To Be A Member Of The Settlement Class? How Do I Exclude Myself," on page 11 below.

PLEASE NOTE: RECEIPT OF THIS NOTICE DOES NOT MEAN THAT YOU ARE A SETTLEMENT CLASS
MEMBER OR THAT YOU WILL BE ENTITLED TO RECEIVE PROCEEDS FROM THE SETTLEMENT. IF
YOU ARE A SETTLEMENT CLASS MEMBER AND YOU WISH TO BE ELIGIBLE TO PARTICIPATE IN
THE DISTRIBUTION OF PROCEEDS FROM THE SETTLEMENT, YOU ARE REQUIRED TO SUBMIT THE
CLAIM FORM THAT IS BEING DISTRIBUTED WITH THIS NOTICE AND THE REQUIRED SUPPORTING
DOCUMENTATION AS SET FORTH THEREIN POSTMARKED NO LATER THAN DECEMBER 16, 2014.

22. Lead Plaintiffs and Co-Lead Counsel believe that the claims asserted against Defendants have merit. They
recognize, however, the expense and length of continued proceedings necessary to pursue their claims against the remaining
Defendants through trial and appeals, as well as the very substantial risks they would face in establishing liability and
damages. While Lead Plaintiffs allege that State Street's foreign exchange revenues were artificially inflated by the addition
of an undisclosed and unauthorized "mark-up" to each transaction for its custodial clients, Defendants contend that State
Street's custodial contracts generally did not prohibit it from setting rates for indirect foreign exchange transactions in
the way that it did and that there was nothing illicit or improper about the way it conducted its indirect foreign exchange
business during the Settlement Class Period. Lead Plaintiffs also faced significant risks in establishing that the declines
in the prices of State Street common stock were caused by revelation of the alleged false and misleading statements made
by Defendants, rather than other news concerning State Street. Lead Plaintiffs would have to prevail at several stages including motions for summary judgment, trial, and if they prevailed 01;1 those, on the appeals that were likely to follow.
Thus, there were very significant risks attendant to the continued prosecution of the Action.
23. In light of these risks, the amount of the Settlement and the immediacy of recovery to the Settlement Class,
Lead Plaintiffs and Co-Lead Counsel believe that the proposed Settlement is fair, reasonable and adequate, and in the best
interests of the Settlement Class. Lead Plaintiffs and Co-Lead Counsel believe that the Settlement provides a substantial
benefit to the Settlement Class, namely $60,000,000 in cash (less the various deductions described in this Notice), as
compared to the risk that the claims in the Action would produce a smaller, or no recovery after summary judgment, trial
and appeals, possibly years in the future.
24. Defendants have denied the claims asserted against them in the Action and deny having engaged in any wrongdoing
or violation of law of any kind whatsoever. Defendants have agreed to the Settlement solely to eliminate the uncertainty,
burden, distraction and expense of continued litigation. Accordingly, the Settlement may not be construed as an admission
of any wrongdoing by Defendants.
2

"Immediate Family" means children, stepchildren, parents, stepparents, spouses, siblings, mothers-in-law, fathers-in-law, sons-in-law,
daughters-in-law, brothers-in-law, and sisters-in-law. As used in this paragraph, "spouse" shall mean a husband, a wife, or a partner in
a state-recognized domestic relationship or civil union.
3 "Investment Vehicle" means any investment company, pooled investment fund or customer account of a Defendant, including but
not limited to mutual fund families, exchange-traded funds, fund of funds, and hedge funds, in which any Defendant has or may have a
direct or indirect interest or as to which its affiliates may act as an investment advisor or custodian but of which any Defendant or any
of its respective affiliates is not a majority owner or does not hold a majority beneficial interest.
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5

Case: 1:11-cv-00226-TSB
Case 1:09-cv-12146-GAO
Doc #: 177-16
Document
Filed:501-2
04/09/18
Filed
Page:
11/04/14
152 of Page
191 PAGEID
16 of 25 #: 8351

':•

..

..: ·: ·.:

25. If there were no Settlement and Lead Plaintiffs failed to establish any essential legal or factual element of their
claims against Defendants, neither Lead Plaintiffs nor the other members of the Settlement Class would recover anything from
Defendants. Also, if Defendants were successful in proving any of their defenses, either at summary judgment, at trial or on
appeal, the Settlement Class could recover subst~ntially less than the amount provided in the Settlement, or nothing at all.

j.
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26. As a Settlement Class Member, you are represented by Lead Plaintiffs and Co-Lead Counsel, unless you enter
an appearance through counsel of your own choice at your own expense. You are not required to retain your own counsel,
but if you choose to do so, such counsel must file a notice of appearance on your behalf and must serve copies of his or her
appearance on the attorneys listed in the section entitled, "When And Where Will The Court Decide Whether To Approve
The Settlement?," below.
27. If you are a Settlement Class Member and do not wish to remain a Settlement Class Member, you may exclude
yourself from the Settlement Class by following the instructions in the section entitled, "What ff I Do Not Want To Be A
Member Of The Settlement Class? How Do I Exclude Myself?," below.
·
28. If you are a Settlement Class Member and you wish to object to the Settlement, the Plan of Allocation, or Co-Lead
Counsel's application for attorneys' fees and reimbursement of Litigation Expenses, and if you do not exclude yourself from
the Settlement Class, you may present your objections by following the instructions in the section entitled, "When And
Where Will The Court Decide Whether To Approve The Settlement?," below.
29. If you are a Settlement Class Member and you do not exclude yourself from the Settlement Class, you will be
bound by any orders issued by the Court. If the Settlement is approved, the Court will enter a judgment (the "Judgment").
The Judgment will dismiss with prejudice the claims against Defendants and will provide that, upon the Effective
Date of the Settlement, Plaintiffs and other members of the Settlement Class, on behalf of themselves and each of their
respective legal representatives, heirs, executors, successors, and assigns in their capacities as such, will have fully, finally
and forever compromised, settled, remised, released, resolved, relinquished, waived and discharged Defendants and the
other Defendants' Releasees (as defined in 1J 32 below) and each of their respective legal representatives, heirs, executors,
successors, and assigns in their capacities as such, of and from each and every Released Plaintiffs' Claim (as defined in
131 below) and shall forever be enjoined from prosecuting any or all of the Released Plaintiffs' Claims against any of the
Defendants' Releasees.
30. "Defendants" means State Street Corporation, Ronald E. Logue, Edward J. Resch, Pamela D. Gormley, Kennett
F. Burnes, Peter Coym, Nader F. Darehshori, Amelia C. Fawcett, David P. Gruber, Linda A. Hill, Charles R. LaMantia,
Maureen J. Miskovic, Richard P. Sergei, Ronald L. Skates, Gregory L. Summe, Robert E. Weissman, Goldman, Sachs &
Co., Morgan Stanley & Co. LLC (formerly known as Morgan Stanley & Co. Incorporated), Credit Suisse Securities (USA)
LLC, UBS Securities LLC and Ernst & Young LLP.
31. "Released Plaintiffs' Claims" means all individual, representative and class claims, causes of action or rights
of recovery of every nature and description, whether known claims or Unknown Claims, direct or indirect, asserted or
unasserted, foreseen or unforeseen, matured or unmatured, contingent or vested, whether arising under federal, state, local,
statutory, common, foreign or other law, rule or regulation, that Plaintiffs or any other member of the Settlement Class (a)
asserted in the Complaint, or (b) could have asserted or could in the future assert in any court or forum based upon, relating
to or arising from the allegations, transactions, facts, matters or occurrences, errors, representations, actions, failures to act
or omissions that were alleged, set forth, or referred to in the Complaint and that relate in any way, directly or indirectly, to
the holding, purchase, or sale of State Street common stock during the Settlement Class Period. Released Plaintiffs' Claims
do not include (i) any claims relating to the enforcement of the Settlement, (ii) any claims that as of May 6, 2014 were or
had been asserted in (a) Richard v. State Street Corp., Docket No. l :10-cv-10184-GAO (D. Mass.); (b) Kenney v. State Street
C01p., Docket No. 1:09-cv-10750-DJC (D. Mass.); (c) Operative Plasterers' & Cement Masons' Local Union Officers' &
Employees' Pension Fund v. Hooley, Docket No. l:l 2-cv-10767-GAO (D. Mass.); (d) Arkansas Teacher Retirement System v.
State Street Bank & Trust Co., Docket No. l:l l-cv-10230-MLW (D. Mass.); (e) Henriquez v. State Street Bank & Trust Co.,
Docket No. l:l l-cv-12049-MLW (D. Mass.); and/or (f) The Andover Companies Employee Savings & Profit Sharing Plan v.
State Street Bank & Trust Co., Docket No. 1:12-cv-11698-MLW (D. Mass.); and (iii) any claims of any person or entity who
or which submits a request for exclusion that is accepted by the Court.
32. "Defendants' Releasees" means the Defendants and State Street Bank and Trust Company, their predecessors,
successors, past, present and future parents, subsidiaries and affiliates, and their respective past or present general partners,
limited partners, principals, members, officers, directors, trustees, employees, agents, servants, attorneys, accountants,
auditors, underwriters, investment advisors, insurers, co-insurers, reinsurers and related or affiliated entities, in their
capacities as such and in their capacities as fiduciaries for any BRISA plan for State Street employees.
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33. "Unknown Claims" means any Released Plaintiffs' Claims which any Plaintiff or any other Settlement Class
Member does not know or suspect to exist in his, her or its favor at the time of the release of such claims, and any Released
Defendants' Claims which any Defendant does not know or suspect to exist in his, her, or its favor at the time of the
release of such claims, which, if known by him, her or it, might have affected his, her or its decision(s) with respect to this
Settlement. With respect to any and all Released Claims, the Parties stipulate and agree that, upon the Effective Date of
the Settlement, Lead Plaintiffs, the other Plaintiffs and Defendants shall expressly waive, and each of the other Settlement
Class Members shall be deemed to have waived, and by operation of the Judgment or the Alternate Judgment, if applicable,
shall have expressly waived, any and all provisions, rights, and benefits conferred by any law of any state or territory of the
United States, or principle of common law or foreign law, which is similar, comparable, or equivalent to California Civil
Code §1542, which provides:
'
A general release does not extend to claims which the creditor does not know or suspect to exist in his or
her favor at the time of executing the release, which if known by him or her must have materially affected
his or her settlement with the debtor.
Lead Plaintiffs and Defendants acknowledge, and each of the other Settlement Class Members shall be deemed by operation
of law to have acknowledged, that the foregoing waiver was separately bargained for and a key element of the Settlement.
34. The Judgment will also provide that, upon the Effective Date of the Settlement, Defendants, on behalf of themselves
and each of their respective legal representatives, heirs, executors, successors, arid assigns in their capacities as such, will
have fully, finally and forever compromised, settled, remised, released, resolved, relinquished, waived and discharged
Plaintiffs and the other Plaintiffs' Releasees (as defined in ~ 36 below) and each of their respective legal representatives,
heirs, executors, successors, and assigns in their capacities as such, of and from each and every Released Defendants' Claim
(as defined in ~ 35 below) and shall forever be enjoined from prosecuting any or all of the Released Defendants' Claims
against any of the Plaintiffs' Releasees.
·

35. "Released Defendants' Claims" means all claims, causes of action or rights of recovery of every nature and
description, whether known claims or Unknown Claims, whether direct or indirect, asserted or unasserted, foreseen or
unforeseen, matured or unmatured, contingent or vested, whether arising under federal, state, local, statutory, common,
. foreign or other law, rule or regulation that arise out of or relate in any way to the institution, prosecution, or settlement
of the claims against Defendants in the Action. Released Defendants' Claims do not include any claims relating to the
enforcement of the Settlement or any claims against any person or entity who or which submits a request for exclusion from
the Settlement Class that is accepted by the Court.
36. "Plaintiffs' Releasees" means all plaintiffs in the Action and their respective attorneys and all other Settlement
Class members, and each of the foregoings' predecessors, successors, past, present and future parents, subsidiaries and
affiliates, and their respective past or present general partners, limited partners, principals, members, officers, directors,
trustees, employees, agents, servants, attorneys, accountants, auditors, insurers, co-insurers, reinsurers and related or
affiliated entities, in their capacities as such.
. -.. ·
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37. To be eligible for a payment from the proceeds of the Settlement, you must be a member of the Settlement Class
and you must timely complete and return the Claim Form with adequate supporting documentation postmarked no later
than December 16,. 2014. A Claim Form is included with this Notice, or you may obtain one from the website maintained
by the Claims Administrator for the Settlement, www.statestreetclassactionsettlement.com, or you may request that a Claim
Form be mailed to you by calling the Claims Administrator toll free at 1-888-287-8136. Please retain all records of your
ownership of and transactions in State Street common stock, as they may be needed to document your Claim. If you request
exclusion from the Settlement Class or do not submit a timely and valid Claim Form, you will not be eligible to share in the
Net Settlement Fund.
·.· HOWMUCI:IWllfL M.YP~YM.ENTBE? ·

I

38. At this time, it is not possible to make any determination as to how much any individual Settlement Class Member
may receive from the Settlemerit.
39. Pursuant to the Settlement, sixty million dollars ($60,000,000) in cash will be paid on behalf of State Street into
an escrow account. This Settlement Amount plus any interest earned thereon is referred to as the "Settlement Fund." If the
Settlement is approved by the Court and the Effective Date occurs, the "Net Settlement Fund" (that is, the Settlement Fund
less (a) all federal, state and/or local taxes on any income earned by the Settlement Fund and the reasonable costs incurred in
connection with determining the amount of and paying taxes owed by the Settlement Fund (including reasonable expenses
of tax attorneys and accountants); (b) the costs and expenses incurred in connection with providing notice to Settlement
Class Members and administering the Settlement on behalf of Settlement Class Members; and (c) any attorneys' fees and
M4577 v.09 08.06.2014
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Litigation Expenses awarded by the Court) will be distributed to Settlement Class Members who submit valid Claim Forms,
in accordance with the proposed Plan of Allocation or such other plan of allocation as the Court may approve.
40. The Net Settlement Fund will not be distributed unless and until the Court has approved the Settlement and a plan
of allocation, and the time for any petition for rehearing, appeal or review, whether by certiorari or otherwise, has expired.
41. Neither State Street nor any person or entity that paid any portion of the Settlement Amount is entitled to get back
any portion of the Settlement Fund once the Court's order or judgment approving the Settlement becomes Final. Defendants
shall not have any liability, obligation or responsibility for the administration of the Settlement, the disbursement of the Net
Settlement Fund or the plan of allocation.
I

42. Approval of the Settlement is independent from approval of a plan of allocation. Any determination with respect
to a plan of allocation will not affect the Settlement, if approved.
,
43. Unless the Court otherwise orders, any Settlement Class Member who fails to submit a Claim Form postmarked
on or before December 16, 2014 shall be fully and forever barred from receiving payments pursuant to the Settlement
but will remain a Settlement Class Member and be subject to the provisions of the Stipulation, including the terms of
any Judgment entered and the releases given. This means that each Settlement Class Member releases the Defendants'
Releasees (as defined in if 32 above) of and from the Released Plaintiffs' Claims (as defined in if 31 above) and will be
enjoined and prohibited from filing, prosecuting, or pursuing any of the Released Plaintiffs' Claims against any of the
Defendants' Releasees whether or not such Settlement Class Member submits a Claim Form.
44. The Court has reserved jurisdiction to allow, disallow, or adjust on equitable grounds the Claim of any Settlement
Class Member.
45. Each Claimant shall be deemed to have submitted to the jurisdiction of the Court with respect to his, her or its
Claim Form.
46. Only Settlement Class Members, i.e., persons and entities who purchased or otherwise acquired publicly traded
State Street common stock during the Settlement Class Period and were damaged as a result of such purchases or acquisitions
will be eligible to share in the distribution of the Net Settlement Fund. Persons and entities that are excluded from the
Settlement Class by definition or that exclude themselves from the Settlement Class pursuant to request will not be eligible
to receive a distribution from the Net Settlement Fund and should not submit Claim Forms. The only security included in
the Settlement is State Street common stock.
PROPOSED PLAN OF ALLOCATION
47. The objective of the Plan of Allocation is to equitably distribute the Settlement proceeds to those Settlement Class
Members who suffered economic losses as a proximate result of the alleged wrongdoing. The calculations made pursuant
to the Plan of Allocation are not intended to be estimates of, nor indicative of, the amounts that Settlement Class Members
might have been able to recover after a trial. Nor are the calculations pursuant to the Plan of Allocation intended to be
estimates of the amounts that will be paid to Authorized Claimants pursuant to the Settlement. The computations under the
Plan of Allocation are only a method to weigh the claims of Authorized Claimants against one another for the purposes of
making pro rata allocations of the Net Settlement Fund.
48. In developing the Plan of Allocation, Lead Plaintiffs' damages expert calculated the potential amount of estimated
alleged artificial inflation in the per share closing prices of State Street common stock which allegedly was proximately
caused by Defendants' alleged false and misleading statements and omissions. In calculating the estimated alleged artificial
inflation allegedly caused by Defendants' alleged misrepresentations and omissions, Lead Plaintiffs' damages expert
considered price changes in State Street common stock in reaction to certain public announcements regarding State Street
in which such alleged misrepresentations and omissions were alleged to have been revealed to the market, adjusting for price
changes that were attributable to market or industry forces, the allegations in the Complaint and the evidence developed in
support thereof, as advised by Co-Lead Counsel. The estimated potential alleged artificial inflation in State Street common
stock is shown in Table A set forth at the end of this Notice. Defendants disagree with Lead Plaintiffs' damages expert, for
among other reasons, because they do not believe that any harm was caused by the statements challenged in the Actions.
CALCULATION OF RECOGNIZED LOSS AMOUNTS
49. Based on the formula set forth below, a "Recognized Loss Amount" shall be calculated for each purchase or
acquisition of State Street publicly traded common stock during the Settlement Class Period that is listed in the Proof of
Claim Form and for which adequate documentation is provided. In the calculations below, if a Recognized Loss Amount
calculates to a negative number, that Recognized Loss Amount shall be zero.
50. For each share of State Street common stock purchased or acquired between October 17, 2006 and October 21,
2009, inclusive, and:
(a)

M4578 v.09 08.06.2014

Sold between October 17, 2006 and the close of trading on October 21, 2009, the Recognized Loss Amount
shall be the lesser of (i) the amount of artificial inflation per share as set forth in Table A on the date
of purchase minus the amount of artificial inflation per share as set forth in Table A on the date of the sale;
or (ii) purchase/acquisition price minus the sale price.
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(b)

Sold between October 22, 2009 and the close of trading on January 19, 2010, the Recognized Loss Amount
shall be the least of (i) the amount of artificial inflation per share as set forth in Table A on the date of
purchase; (ii) the purchase/acquisition price minus the sale price; or (iii) the purchase/acquisition price
minus the average closing price between October 22, 2009 and the date of sale as shown on Table B
set forth at the end of this Notice.

(c)

Held as of the close of trading on January 19, 2010, the Recognized Loss Amount shall be the lesser of
(i) the amount of artificial inflation per share as set forth in Table A on the date of purchase; or (ii) the
purchase/acquisition price minus $42.54, the average closing price for State Street common stock between
October 22, 2009 and January 19, 2010 (the last entry on Table B):11

51. For each share of State Street common stock purchased or acquired from October 17, 2006 through October 21,
2009, inclusive, pursuant to or traceable to the offering of State Street common stock conducted on or about June 3, 2008, if
it calculates to a Recognized Loss Amount that is a positive number pursuant to~ 50 above, that number shall be increased
by 15%.
ADDITIONAL PROVISIONS

52. The Net Settlement Fund will be allocated among all Authorized Claimants whose Distribution Amount (defined
in paragraph 55 below) is $10.00 or greater.

53. If a Settlement Class Member has more than one purchase/acquisition or sale of publicly traded State Street
common stock, purchases/acquisitions and sales shall be matched on a First In, First Out ("FIFO") basis. Settlement Class
Period sales will be matched first against any holdings at the beginning of the Settlement Class Period, and then against
purchases/acquisitions in chronological order, beginning with the earliest purchase/acquisition made during the Settlement
Class Period.
54. A Claimant's "Recognized Claim" under the Plan of Allocation shall be the sum of his, her or its Recognized Loss
Amounts.

55. The Net Settlement Fund will be distributed to Authorized Claimants on a pro rata basis based on the relative size
of their Recognized Claims. Specifically, a "Distribution Amount" will be calculated for each Authorized Claimant, which
shall be the Authorized e!aimant's Recognized Claim divided by the total Recognized Claims of all Authorized Claimants,
multiplied by the total amount in the Net Settlement Fund. If any Authorized Claimant's Distribution Amount calculates to
less than $10.00, it will not be included in the calculation and no distribution will be made to such Authorized Claimant.
56. Purchases or acquisitions and sales of State Street common stock shaU be deemed to have occurred on the "contract"
or "trade" date as opposed to the "settlement" or "payment" date. The receipt or grant by gift, inheritance or operation of
law of State Street common stock during the Settlement Class Period shall not be deemed a purchase, acquisition or sale of
State Street common stock for the calculation of an Authorized Claimant's Recognized Loss Amount, nor shall the receipt
or grant be deemed an assignment of any claim relating to the purchase/acquisition of any State Street common stock unless
(i) the donor or decedent purchased or otherwise acquired such State Street common stock during the Settlement Class
Period; (ii) no Claim Form was submitted by or on behalf of the donor, on behalf of the decedent, or by anyone else with
respect to those shares; and (iii) it is specifically so provided in the instrument of gift or assignment.

57. The date of covering a "short sale" is deemed to be the date of purchase or acquisition of the State Street common
stock. The date of a "short sale" is deemed to be the date of sale of the State Street common stock. Under the Plan of
Allocation, however, the Recognized Loss Amount on "short sales" is zero. In the event that a Claimant has an opening
short position in State Street common stock, the earliest Settlement Class Period purchases or acquisitions of State Street
common stock shall be matched against such opening short position, and not be entitled to a recovery, until that short
position is fully covered.
58. Option contracts are not securities eligible to participate in the Settlement. With respect to State Street common
stock purchased or sold through the exercise of an option, the purchase/sale date of the common stock is the exercise date
of the option and the purchase/sale price of the common stock is the exercise price of the option.
59. To the extent a Claimant had a market gain with respect to his, her, or its overall transactions in State Street
common stock during the Settlement Class Period, the value of the Claimant's Recognized Claim shall be zero. Such
Claimants shall in any event be bound by the Settlement. To the extent that a Claimant suffered an overall market loss
with respect to his, her, or its overall transactions in State Street common stock during the Settlement Class Period, but
Pursuant to PSLRA Section 21 D(e)(l) "in any private action arising under this Act in which the plaintiff seeks to establish damages by
reference to the market price of a security, the award of damages to the plaintiff shall not exceed the difference between the purchase or
sale price paid or received, as appropriate, by the plaintiff for the subject security and the mean trading price of that security during the
90-day period beginning on the date on which the infonnation correcting the misstatement or omission that is the basis for the action is
disseminated to the market." Consistent with the requirements of the PSLRA, Recognized Loss Amounts are reduced to an appropriate
extent by taking into account the closing prices of State Street common stock during the 90-day look-back period. The mean (average)
closing price for State Street common stock during this 90-day look-back period was $42.54.
4
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that market loss was less than the total Recognized Claim calculated above, then the Claimant's Recognized Claim shall be
limited to the amount of the actµal market loss.
60. For purposes of determining whether a Claimant had a market gain with respect to his, her, or its overall transactions
in State Street common stock during the Settlement Class Period or suffered a market loss, the Claims Administrator shall
determine the difference between (i) the Total Purchase Amount 5 and (ii) the sum of the Total Sales Proceeds6 and Holding
Value.7 This difference shall be deemed a Claimant's market gain or loss with respect to his, her, or its overall transactions
in State Street common stock during the Settlement Class Period.
61. After the initial distribution of the Net Settlement Fund, the Claims Administrator shall make reasonable and
the extent any monies remain in the fund
diligent efforts to have Authorized Claimants cash their distribution checks.
nine (9) months after the initial distribution, if Co-Lead Counsel, in consultation with the Claims Administrator, determine
that it is cost-effective to do so, the Claims Administrator shall conduct a re-distribution of the funds remaining after
payment of any unpaid fees and expenses incurred in administering the Settlement, including for such re-distribution,
to Authorized Claimants who have cashed their initial distributions and who would receive at le·ast $10.00 from such
re-distribution. Additional re-distributions to Authorized Claimants who have cashed their prior checks and who would
receive at least $10.00 on such additional re-distributions may occur thereafter if Co-Lead Counsel, in consultation with the
Claims Administrator, determine that additional re-distributions, after the deduction of any additional fees and expenses
incurred in administering the Settlement, including for such re-distributions, would be cost-effective. At such time as it
is determined that the re-distribution of funds remaining in the Net Settlement Fund is not cost-effective, the remaining
balance shalt be contributed to non-sectarian, not-for-profit organization(s) to be recommended by Co-Lead Counsel and
approved by the Court.

To

62. Payment pursuant to the Plan of Allocation, or such other plan of allocation as may be approved by the Court,
shall be conclusive against all Authorized Claimants. No person shall have any claim against Lead Plaintiffs, Plaintiffs'
Counsel, Lead Plaintiffs' damages expert, or the Claims Administrator or other agent designated by Co-Lead Counsel, or
the Defendants' Releasees and/or their respective counsel, arising from distributions made substantially in accordance with
the Stipulation, the plan of allocation approved by the Court, or further Orders of the Court. Lead Plaintiffs and Defendants,
their respective counsel, Lead Plaintiffs' damages expert, and all other Releasees shall have no responsibility or liability
whatsoever for the investment or distribution of the Settlement Fund, the Net Settlement Fund, the plan of allocation, or the
determination, administration, calculation, or payment of any Claim Form or nonperformance of the Claims Administrator,
the payment or withholding of taxes (including interest and penalties) owed by the Settlement Fund, or any losses incurred
in connection therewith.
63. The Plan of Allocation set forth herein is the plan that is being proposed to the Court for its approval by Lead
Plaintiffs after consultation with their damages expert. The Court may approve this plan as proposed or it may modify the
Plan of Allocation without further notice to the Settlement Class. Any Orders regarding any modification of the Plan of
Allocation will be posted on the settlement website, www.statestreetclassactionsettlement.com.

64. Plaintiffs' Counsel have not received any payment for their services in pursuing claims against the Defendants
on behalf of the Settlement Class, nor have Plaintiffs' Counsel been reimbursed for their out-of-pocket expenses. Before
final approval of the Settlement, Co-Lead Counsel will apply to the Court for an award of attorneys' fees for all Plaintiffs'
Counsel in an amount not to exceed 17% of the Settlement Fund. At the same time, Co-Lead Counsel also intend to apply
for reimbursement of Litigation Expenses in an amount not to exceed $1,300,000, which may include an application for
reimbursement of the reasonable costs and expenses incurred by Plaintiffs directly related to their representation of the
Settlement Class. The Court will determine the amount of any award of attorneys' fees or reimbursement of Litigation
Expenses. Such sums as may be approved by the Court will be paid from the Settlement Fund. Settlement Class Members
are not personally liable for any such fees or expenses.

5 The "Total Purchase Amount" is the total amount the Claimant paid (excluding commissions and other charges) for all State Street
common stock purchased or acquired during the Settlement Class Period.
6 The Claims Administrator shall match any sales of State Street common stock during the Settlement Class Period, first against the
Claimant's opening position in the stock (the proceeds of those sales will not be considered for purposes of calculating market gains or
losses). The total amount received (excluding commissions and other charges) for the remaining sales of State Street common stock sold
during the Settlement Class Period shall be the "Total Sales Proceeds".
7 The Claims Administrator shall ascribe a value of$46.68 per share for State Street common stock purchased or acquired during the
Settlement Class Period and still held as of the close of trading on October 21, 2009 (the "Holding Value").
M45710 v.09 08.06.2014
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65. Each Settlement Class Member will be bound by all determinations and judgments in this lawsuit, whether
favorable or unfavorable, unless such person or entity mails or delivers a written Request for Exclusion from the Settlement
Class, addressed to Hill v. State Street Corporation, EXCLUSIONS, c/o Epiq Systems, Inc., P.O. Box 2876, Portland, OR
97208-2876. The exclusion request must be received no later than October 6, 2014. You will not be able to exclude yourself
from the Settlement Class after that date. Each Request for Exclusion must (a) state the name, address and telephone
number of the person or entity requesting exclusion, and in the case of entitie~ the name and telephone number of the
appropriate contact person; (b) state that such person or entity "requests exclusion from the Settlement Class in Hill v.
State Street Corporation, Master Docket No. 1:09-cv-12146-GAO"; (c) state the number of shares of publicly traded State
Street common stock that the person or entity requesting exclusion purchased/acquired and/or sold during the Settlement
Class Period (i.e., from October l7, 2006 through October 21, 2009, inclusive), as well as the dates and prices of each such
purchase/acquisition and sale; and (d) be signed by the person or entity requesting exclusion or an authorized representative.
A Request for Exclusion shall not be valid and effective unless it provides all the information called for in this paragraph
and is received within the time stated above, or is otherwise accepted by the Court.
66. If you do not want to be part of the Settlement Class, you must follow these instructions for exclusion even if you
have pending, or later file, another lawsuit, arbitration, or other proceeding relating to any Released Plaintiffs' Claim against
any of the Defendants' Releasees.
67. If you ask to be excluded from the Settlement Class, you will not be eligible to receive any payment out of the Net
Settlement Fund.
68. Defendants have the right to terminate the Settlement if valid requests for exclusion are received from persons and
entities entitled to be members of the Settlement Class in an amount that exceeds an amount agreed to by Lead Plaintiffs
and Defendants.
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69. Settlement Class Members do not need to attend the Settlement Hearing. The Court will consider any
submission made in accordance with the provisions below even if a Settlement Class Member does not attend the
hearing. You can participate in the Settlement without attending the Settlement Hearing.
70. The Settlement Hearing will be held on October 27, 2014 at 3:00 p.m., before the Honorable Judith G. Dein at
the United States District Court for the District of Massachusetts, Courtroom 15, 5th Floor, John Joseph Moakley U.S.
Courthouse, I Courthouse Way, Boston, MA 02210. The Court reserves the right to approve the Settlement, the Phin of
Allocation, Co-Lead Counsel's motion for an award of attorneys' fees and reimbursement of Litigation Expenses and/or
any other matter related to the Settlement at or after the Settlement Hearing without further notice to the members of the
Settlement Class.
71. Any Settlement Class Member who or which does not request exclusion may object to the Settlement, the proposed
Plan of Allocation or Co-Lead Counsel's motion for an award of attorneys' fees and reimbursement of Litigation Expenses.
Objections must be in writing. You must file any written objection, together with copies of all other papers and briefs supporting
the objection, with the Clerk's Office at the United States District Court for the District of Massachusetts at the address set forth
below on or before October 6, 2014. You must also serve the papers on Representative Co-Lead Counsel and on Representative
Defendants' Counsel at the addresses set forth below so that the papers are received on or before October 6, 2014.
Clerk's Office
United States District Court
District of Massachusetts
Clerk of the Court
J. J. Moakley U.S. Courthouse
l Courthouse Way
Boston, MA 02210

M45711v.0908.06.2014

Representative
Co-Lead Counsel

Representative
Defendants' Counsel

Bernstein Litowitz Berger &
Grossmann LLP
John C. Browne, Esq.
1285 Avenue of the Americas
New York, NY 10019

Wilmer Cutler Pickering
Hale and Dorr LLP
William H. Paine, Esq.
60 State Street
Boston, MA 02109
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72. Any objection (a) must state the name, address and telephone number of the person or entity objecting and must
be signed by the objector; (b) must contain a statement of the Settlement Class Member's objection or objections, and the
specific reasons for each objection, including any legal and evidentiary support the Settlement Class Member wishes to
bring to the Court's attention; and (c) must include documents sufficient to prove membership in the Settlement Class,
including the number of shares of publicly traded State Street common stock that the objecting Settlement Class Member
purchased/acquired and/or sold during the Settlement Class Period (i.e., from October 17, 2006 through October 21, 2009,
inclusive), as well as the dates and prices of each such purchase/acquisition and sale. You may not object to the Settlement,
the Plan of Allocation or Co-Lead Counsel's motion for attorneys' fees and reimbursement of Litigation Expenses if you
exclude yourself from the Settlement Class or if you are not a member of the Settlement Class.
I

73. You may file a written objection without having to appear at the Settlement Hearing. You may not, however,
appear at the Settlement Hearing to present your objection unless you first,filed and served a written objection in accordance
with the procedures described above, unless the Court orders otherwise.
74. If you wish to be heard orally at the hearing in opposition to the approval of the Settlement, the Plan of Allocation
or Co-Lead Counsel's motion for an award of attorneys' fees and reimbursement of Litigation Expenses, and if you file and
serve a timely written objection as described above, you must also file a notice of appearance with the Clerk's Office and
serve it on Representative Co-Lead Counsel and Representative Defendants' Counsel at the addresses set forth above so that
it is received on or before October 6, 2014. Persons who intend to object and desire to present evidence at the Settlement
Hearing must include in their written objection or notice of appearance the identity of any witnesses they may call to testify
and exhibits they intend to introduce into evidence at the hearing. Such persons may be heard orally at the discretion of the
Court.
75. You are not required to hire an attorney to represent you in making written objections or in appearing at the
Settlement Hearing. However, if you decide to hire an attorney, it will be at your own expense, and that attorney must file
a notice of appearance with the Court and serve it on Representative Co-Lead Counsel and Representative Defendants'
Counsel at the addresses set forth in~ 71 above so that the notice is received on or before October 6, 2014.
76. The Settlement Hearing may be adjourned by the Court without further written notice to the Settlement Class. If
you intend to attend the Settlement Hearing, you should confirm the date and time with Co-Lead Counsel.
77. Unless the Court orders otherwise, any Settlement Class Member who does not object in the manner
described above will be deemed to have waived any objection and shall be forever foreclosed from making any
objection to the proposed Settlement, the proposed Plan of Allocation or Co-Lead Counsel's motion for an award of
attorneys' fees and reimbursement of Litigation Expenses. Settlement Class Members do not need to appear at the
Settlement Hearing or take any other action to indicate their approval .
..

..

~

.-,

·:· ·,

78. If you purchased or otherwise acquired any State Street common stock from October 17, 2006 through October
21, 2009, inclusive, for the beneficial interest of persons or organizations other than yourself, you must either (a) within ten
(10) calendar days ofreceipt of this Notice, request from the Claims Administrator sufficient copies of the Notice and Claim
Form (the "Notice Packet") to forward to all such beneficial owners and within ten (IO) calendar days of receipt of those
Notice Packets forward them to all such beneficial owners; or (b) within ten (IO) calendar days of receipt of this Notice,
provide a list of the names and addresses of all such beneficial owners to Hill v. State Street Corporation, c/o Epiq Systems,
Inc., P.O. Box 2876, Portland, OR 97208-2876. If you choose the second option, the Claims Administrator will send a copy
of the Notice and the Claim Form to the beneficial owners. Upon full compliance with these directions, such nominees may
seek reimbursement of their reasonable expenses actually incurred, by providing the Claims Administrator with proper
documentation supporting the expenses for which reimbursement is sought. Copies of this Notice and the Claim Form may
also be obtained from the website maintained by the Claims Administrator, www.statestreetclassactionsettlement.com, or
by calling the Claims Administrator toll-free at I-888-287-8136.
CAN I SEE THE COURT FILE? WHOM SHOULD.I CONTACT lF I HAVE QD;ESTIONS? .: ...
79. This Notice contains only a summary of the terms of the proposed Settlement. For more detailed information
about the matters involved in this Action, you are referred to the papers on file in the Action, including the Stipulation,
which may be inspected during regular office hours at the Office of the Clerk, United States District Court for the District
of Massachusetts, John Joseph Moakley U.S. Courthouse, 1 Courthouse Way, Boston, MA 02210. Additionally, copies
of the Stipulation and any related orders entered by the Court will be posted on the website maintained by the Claims
Administrator, www.statestreetclassactionsettlement.com.
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All inquiries concerning this Notice and the Claim Form should be directed to:
Hill v. State Street Corporation

c/o Epiq Systems, Inc.
P.O. Box 2876
Portland, OR 97208-2876
888-287-8136
www.statestreetclassactionsettlement.com
John C. Browne, Esq.
Bernstein Litowitz Berger
& Grossmann LLP
1285 Avenue of the Americas
New York, NY 10019
(800) 380-8496
blbg@blbglaw.com

and/or

William H. Narwold, Esq.
.Motley Rice LLC
28 Bridgeside Blvd.
Mt. Pleasant, SC 29464
(843) 216-9000
STTsettlement@motleyrice.com

DO NOT CALL OR WRITE THE COURT, THE OFFICE OF THE CLERK OF THE COURT, DEFENDANTS
OR THEIR COUNSEL REGARDING THIS NOTICE.
By Order of the Court
United States District Court
District of Massachusetts

Dated: August 18, 2014

M45713 v.09 08.06.2014
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TABLE A
Purchase and Sale Inflation October 17, 2006 - October 21, 2009
Transaction Date

Inflation

October 17, 2006-0ctober 14, 2008

$2.40

October 15, 2008-January 19, 2009

$18.85
•

January 20, 2009-0ctober 19, 2009

'

October 20, 2009
October 21, 2009

M45714 v.09 OB.06.2014

$2.40
$1.73
$0.71
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TABLEB
State Street Closing Price and Average Closing Price
October 22, 2009 - January 19, 2010
..

Date
10/22/2009
10/23/2009
1012612009
10/27/2009
10/28/2009
10/29/2009
10/30/2009
11/2/2009
11/3/2009
11/4/2009
11/5/2009
11/6/2009
11/9/2009
11/10/2009
11/11/2009
11/12/2009
11/13/2009
11/16/2009
11117/2009
11118/2009
11119/2009
11120/2009
11/23/2009
11/24/2009
11/25/2009
11/27/2009
11/30/2009
12/1/2009
12/2/2009
12/3/2009

M45715 v.09 08.06.2014

Closing Price
$46.68
$45.70
$44.50
$43.25
$42.58
$44.52
$41.98
$42.45
$42.21
$40.64
$42.81
$41.45
$43.73
$42.90
$42.23
$40.66
$40.45
$40.69
$41.86
$42.73
$41.69
$40.80
$41.74
$41.56
$41.30
$40.20
$41.30
$42.72
$43.04
$41°.15

Average
Closing Price
Between
10/22/09 and
Date Shown
$46.68
$46.19
$45.63
$45.03
$44.54
$44.54
$44.17
$43.96
$43.76
$43.45
$43.39
$43.23
$43.27
$43.24
$43.18
$43.02
$42.87
$42.75
$42.70
$42.70
$42.65
$42.57
$42.53
$42.49
$42.44
$42.36
$42.32
$42.33
$42.36
$42.32

Date
12/4/2009
121712009
12/8/2009
12/9/2009
12/10/2009
12/11/2009
12/14/2009
12/15/2009
12116/2009
12/17/2009
12/18/2009
12/21/2009
12/22/2009
12/23/2009
12/24/2009
12/28/2009
12/29/2009
12/30/2009
12/31/2009
1/4/2010
1/5/2010
1/6/2010
117/2010
1/8/2010
1111/2010
1/12/2010
1/13/2010
1/14/2010
1115/2010
1/19/2010
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Closing Price
$41.68
$40.84
$40.74
$41.00
$40.56
$39.40
$39.93
$39.80
$40.19
$39.73
$41.60
$42.26
$43.86
$44.64
$44.99
$44.37
$43.96
$43.89
$43.54
$44.46
$44.55
$43.81
$44.60
$45.51
$44.36
$44.20
$44.61
$43.79
$42.67
$43.20

Average
Closing Price
Between
10/22/09 and
Date Shown
$42.30
$42.25
$42.21
$42.17
$42.12
$42.05
$41.99
$41.93
$41.89
$41.83
$41.83
$41.84
$41.89
$41.95
$42.02
$42.07
$42.11
$42.15
$42.17
$42.22
$42.26
$42.29
$42.34
$42.40
$42.43
$42.46
$42.50
$42.52
$42.53
$42.54
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~EDWARDS.

A.G. EDWARDS & SONS, INC.
One North Jefferson
St. Louis, MO 63103
314/955-3000

TRADE CONFIRMATION
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ACCOUNT#: 2820-7322

CHARLES F FRANZ &
NITA W FRANZ JTTEN
CLIENT CHOICE ACCT
550 DERBY LANE
MONTGOMERY AL 36109-4630

FINANCIAL CONSULTANT: JEFFREYS SPRAGUE

TRADE DATE:
SETILEMENT DATE:

Member SIPC

TR 00035 AGCDRL01100000

00/28/2007
07/03/2007

334/271·1200
800/210-8896

Office Phone Numbers:

WE CONFIRM THE FOLLOWING TRANSACTIONS SUBJECT TO THE AGREEMENT ON THE REVERSE SIDE
ACTION

SYMBOL

Bought

UPS

Bought STT

Bought UTx ·

STATE STREET CORP
911312100
······· -------11cl-·-----· 73:-713--cash
UNITED PARCEL SERVICE
INCORPORATED CLASS B

eif~~iP.i!C.

Amount

_________ _ ... -----8, 19§._ 1.0

8, 108.10

· 913617169 ···-·-·-·······----·--115·
-----·--7{34-·-3·---··ca·sil·- ·P.rln~iPL._____ ... --~~:~~----·s,204~19
Amount
s, 204. 10
UNITED TECHNOLOGIES CORP

s0id-···-£MR______ 291611104 _________

200-·· -----··47:·42···-3··-·

EMERSON ELECTRIC COMPANY

5oid·---·Gww·---3848021o4_____________ ···-·102

93.55 -

1

Cash. PrinCipaf·--·Fee
Amount

cash Princfp·ar-·-···--

"9,"484~00

0. 15
··----- ... 9, 483. 85

9,542:10
0. 15

Fee

GRAINGERW w INC
Sotcf- JNC _______67090F106

- - ·173- - ---··52·:;5····--

Amount---·--···----·--···--·9, 541. 95

- - cash Principai

-- ·-·----·-····--10,75·'[95

Fee
Amount

NUVEEN INVESTMENTS INC
CLASS A

_____________Q. ~7
10, 751. 78

Thank you for your business
-· End of Confirmation --

!'LEASE RETAIN FOR YOUR TAX RECORDS.
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IF MONEY OR SECURITIES ARE NOT ALREADY IN YOUR ACCOUNT, PLEASE RETURN THIS PORTION WITH YOUR REMITTANCE TO OUR LOCAL OFACE.
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334/271-1200

SECURITIES BY SEmEMENTDATE

111/03/07

CHARLES F FRANZ &
NITA W FRANZ JTTEN
CLIENT CHOICE ACCT
550 DERBY LANE
MONTGOMERY AL 36109-4630

I!

1F CHANGE oF ADDRESS REQUIRED, PLEASE CHECK HERE AND coMPLm REVERSE smE.

PURCHASES

24,246.74

SALES

29,n1.ss
S,530.84

AG EDWARDS & SONS INC
P 0 BOX 235001
MONTGOMERY AL 36123

•

CHECKS SHOULD BE MADE PAYABLE TO
A.G. EDWARDS&SONS, INC. ANDSENTTOTHISADDRESS
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION
IN RE: REGIONS MORGAN KEEGAN
CLOSED-END FUND LITIGATION
THIS PLEADING RELATES TO:
ALL CASES

)
)
)
)
)

No. 07-cv-02830 SHM dkv

NOTICE OF OBJECTION, INTENTION TO APPEAR AND REQUEST TO BE HEARD
NOW COMES W. Allen McDonald, by and through the undersigned counsel, and submits
this Notice of Objection, Intention to Appear and Request to Be Heard.
I. PRELIMINARY STATEMENT
This proposed Settlement is not "fair, reasonable, or adequate." Accordingly, it cannot be
approved. See Vassalle v. Midland Funding LLC, 2013 U.S. App. LEXIS 3914 (6th Cir. Feb.
26,2013) (citing UA Wv. Gen. Motors Corp., 497 F. 3d 615,631 (6th Cir. 2007).
II. STATEMENT OF SPECIFIC OBJECTIONS

A.

McDonald is a Settlement Class Member

W. Allen McDonald ("McDonald") objects to the proposed settlement in In re Regions

Morgan Keegan Closed-End Fund Litigation, No. 07-cv-02830 SHM dkv. (See attached Exhibit
1 - March 21, 2013 Letter from McDonald). McDonald is a Tennessee resident 1 who has heretofore
confirmed that he purchased the following publicly-traded shares of Closed-End Funds, as defined
by the proposed Settlement:
1,000 shares of RMK Multi-Sector High Income Fund, Inc.
("RMY") on January 19, 2006 at a price of $15.00 each;
11

1

McDonald's contact information is as follows: 5905 Windtrace Lane, Knoxville,
Tennessee 37914, telephone: 865.246.0800 EXT 4.

Case
Case:
2:07-cv-02830-SHM-dkv
1:11-cv-00226-TSB Doc Document
#: 177-16 Filed:
300 Filed
04/09/18
04/05/13
Page: 164
Pageof2191
of 16PAGEID
PageID
#: 8363
11065

111

250 shares of RMY on March 30, 2007 at a price of$15.70 each;

1,000 shares ofRMY on November 6, 2007 at a price of $5.3296
each; and
111

111 357 shares of RMY on December 23, 2008 at a price of $0.54
each. 2

Upon information and belief, McDonald also purchased other related securities in his
Individual Retirement Account in January 2006, but has thus far been unable to locate the sales
confirmations received for those particular shares from Morgan Keegan. Notwithstanding his
inability to locate such documentation at this time, McDonald was deemed eligible to recover from
the related state litigation in or about 2012. 3
Accordingly, McDonald is a member of the Settlement Class defined in this action.

B.

Statement of Objections

McDonald respectfully submits that the proposed Settlement is unfair and unreasonable and
should be denied final approval for the following reasons:
The Settlement is Unfair, Unreasonable, and Inadequate
First, the proposed settlement is generally unfair, unreasonable, and inadequate, including,
most notably, the inadequacy of the relief afforded to certain Settlement Class members.
Specifically, the proposed Settlement is woefully insufficient in view of the results obtained in five

2

In addition, McDonald purchased other shares of such stock, but those shares were
thereinafter declared worthless and written off.
3

McDonald received documentation in the earlier state litigation detailing his purchases.
Yet, Class Counsel in this action have thus far refused to utilize the data utilized by the states and
equally available to Class Counsel had to process the claims currently before the Court.
-2-
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years of Financial Industry Regulatory Authority (FINRA) arbitration. 4 The results in the arbitration
cases establish that the claims of Settlement Class members are worth approximately ten-fold as
much as proposed by the Settlement presently before the Comi. Specifically, the claims should be
valued at no less than 35.35 cents on the dollar, rather than two to four cents, as proposed here. 5
Significantly, there is no way to measure or assess how the Settling Patties arrived at $62
million. Nor is there any way for Settlement Class members to reasonably calculate what their claim
may be worth. Expecting Settlement Class members to weigh-in on the merits of the proposed
Settlement without the benefit of these bare and basic pieces of information is substantially
troublesome, to say the least. To illustrate the inadequacy of the proposed Settlement, a Settlement
Class member who purchased in 2007 at $15.00 per share is set to receive a paltry 3 cents on the
dollar under the terms of the proposed Settlement. Similarly, a Settlement Class member who
purchased at $16.00 per share in 2006 will receive no more than 2 cents on the dollar. As pointed
out in Murray v. GMAC Mortgage Corp., 434 F. 3d 948, 952 (7th Cir. 2006), when a class case
settles for such an inconsequential amount as this, it is either a frivolous case or Class Counsel
settled the case far too cheaply. This case, of course, was not frivolous. Rather, it was settled too
cheaply. For instance, extrapolating the 35.35-cent number from the cases actually tried leads to a
more reasonable settlement valued at $495 million, as opposed to $62 million.
4

McDonald specifically adopts and incorporates by reference herein the Objection of the
Christenson Objectors [Doc.292, Page ID#: 10655-10678].
5

As pointed out by the Christenson Objectors [Doc. 292, Page ID#: 10661 ], among other
deficiencies, the proposed Settlement disregards the difference between Settlement Class
members such as McDonald, who purchased RHY at the IPO price of$15.00 per share and
others who purchased RHY at lower prices later-like $8.43 on August 12, 2007. Obviously,
anyone who purchased at $8.43 a share instead of $15.00 per share would have plainly had more
reason to suspect that RHY was not the stable bond fund promised.
-3-
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The Plan ofAllocation is Inequitable

Second, the plan of allocation will result in an inequitable distribution of the Settlement
Funds. Specifically, certain Settlement Class members have heretofore been "made whole" by virtue
of their participation in the claims process in related state litigation, while others, whose losses
exceed the maximum distribution awarded in the related state litigation, have not been made whole.
Thus, although certain Settlement Class members have previously recovered the value of all of their
total losses, pursuant to the proposed Settlement here, they will be entitled to recover once again for
their losses, while other Settlement Class members, such as McDonald, have not recovered the value
of their losses, nor have they been "made whole."
Similarly, the settlement fails to distinguish between shares purchased through Morgan
Keegan and shares purchased elsewhere. Shares purchased in reliance upon advice from Morgan
Keegan brokers should be treated differently and the failure to differentiate between these plainly
distinct subclasses renders the proposed Settlement unfair to Settlement Class members who
purchased shares on the advice of Morgan Keegan brokers. Moreover, Settlement Class members
who purchased in June or July 2007 have weaker claims than those who purchased earlier, for
example, in early 2006. It could reasonably be argued that Settlement Class members who purchased
later were on notice that the funds were not stable. This problem is significant.
To be sure, the representative Plaintiffs and Class Counsel cannot represent conflicting
interests. Nor can they hold interests that are antagonistic to other Settlement Class members. The
settlement sacrifices remedies of one group of Settlement Class members to benefit another. See
Amchem Products, Inc. v. Windsor, 521 591 (1997) (upholding Third Circuit's decision to vacate

a settlement class certification that aggregated into one settlement class subgroups with different
-4-
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interests); Ortiz v. Fibreboard Co1p., 527 U.S. 815 (1999) (Court rejected a settlement class that
failed to distinguish between more valuable and less valuable claims); Jn re Southeastern Milk

Antitrust Litigation, 2012 U.S. Dist. LEXIS 76817 (E.D. Term. June 1, 2012) (subclass was
decertified until it had separate legal representation due to conflict with another subclass that made
joint representation inappropriate). Here, make no mistake: subgroups within the Settlement Class
undeniably have conflicting interests. In essence, Class Counsel are trying to be all things to all
people in the Settlement Class, favoring some Settlement Class members over others. Consequently,
the proposed Settlement must be rejected.
As the Third Circuit astutely observed, "One sign that a settlement may not be fair is that
some segments of the class are treated differently from others." In Re General Motors Corp.

Pick-Up Truck Fuel Tank Prods. Liability Litig., 55 F. 3d 768, 808 (3d Cir. 1995). Here, the very
real prospect of a "double recovery" by many Settlement Class members will dilute the Settlement
Fund to the detriment of other Settlement Class members, including McDonald.

The Claims Process is Unduly Burdensome
Third, the claims process is unduly burdensome. For instance, there is no dispute that
McDonald is a Settlement Class member due to his participation in the claims process in the related
state litigation. What's more, like other Settlement Class members, McDonald received one or more
"proof of claim and release" forms for this proposed Settlement advising him of the litigation, the
requirements to participate in the proposed Settlement, and the deadlines for making a timely claim.
However, the Defendants undoubtedly possess all records ofevery purchase of publicly-traded shares
of the Closed-End Funds by McDonald, and presumably, by other Settlement Class members.
Notwithstanding this undeniable fact, McDonald and other Settlement Class members-the ultimate
-5-
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victims of the fraud alleged by the Plaintiffs in this litigation - must submit claims, produce
sufficient documentation supporting their claims (again, documentation undoubtedly in the
possession ofthe Defendants), and do so under the unwieldy constraints negotiated by Class Counsel
without their input or other involvement.
Moreover, the claims process is also unreasonable and unfair because it penalizes those
Settlement Class members who have not retained purchase confirmations, receipts or other purchase
records for the sixty-four (64) month class period without providing a suitable alternative method
for validating their purchases, e.g., a sworn, notarized statement, offered under penalty of perjury,
verifying - based on personal knowledge - the number of purchases made by consumers. This
requirement will inevitably result in a drastically-reduced number of claims.
Consequently, only absent Settlement Class members who retained records for every
purchase over this extended period will ultimately recover here for their purchases. Thus, many
Settlement Class members may be intimidated into not submitting claims despite fitting squarely
within the Court's definition of a Settlement Class member. 6
In short, by making known and certain Settlement Class members "prove" that they are
indeed members of the "Settlement Class" by producing documentation that is in the hands of the
Defendants serve no effect but to "weed out" victims of the alleged fraud perpetrated by the
Defendants.

Settlement Class members who have personal knowledge of purchases, but who have
lost or misplaced or otherwise discarded purchase records in fires, automobiles, thefts, or because
of divorces, family deaths, etc. are the most unreasonably punished by this Draconian
requirement.
6
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The Objection Process Is Unduly Burdensome
Fourth, the objections process is also unduly burdensome. Despite McDonald's known status
as a member of the Settlement Class (he received the claims-form package and notice informing him
that he was a member of the Settlement Class and he has previously participated in the related state
litigation, where his claim was approved), to object to the terms of the proposed Settlement, he must
nevertheless once again "prove" that he indeed purchased publicly-traded shares of the Closed-End
Funds, the date(s) of each purchase and the number of shares purchased. Curiously, the Court's
order preliminary approving the Settlement Class does not impose such requirements on potential
objectors. [Doc. 276, Page ID#: 10034-10037].
The foregoing requirements were plainly erected by the Settling Parties as a barrier to
prohibit reasonable and good-faith objections by individuals who are known by the Settling Parties
to be members of the Settlement Class proposed. Imposing onerous requirements on known
Settlement Class members will undoubtedly and unnecessarily impede the rights of many of them.
In addition, while the Defendants clearly have sufficient details of the stock transactions by
McDonald and other Settlement Class members to notify them of their right to make a claim, and
of their successful participation in the related state litigation claims process, McDonald and other
such Settlement Class members who choose to object to the terms of the proposed Settlement are
nonetheless unduly burdened by having to set forth their private financial information in a pleading
submitted to the Court and to seven (7) law firms. Such a requirement - whether intended or
unintended - has the effect and tendency of hindering reasonable objections by members of the
Settlement Class.
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Far from making it easier for individual Settlement Cass members to voice their opinions or
concerns about the proposed Settlement, these innumerable hurdles make it exceedingly difficult for
them to do so. And while fewer, if any other, Settlement Class member(s) will opt to voice their
own opinion(s) of the proposed Settlement, this result would appear contrary to the spirit of Rule
23 's requirement for reasonable notice and presents due process concerns erecting obstacles for
Settlement Class members to be heard. These problems render the settlement unfair, and in and of
themselves, provide reason for the settlement to be rejected.

Class Counsel Seek Exorbitant Fees
Fifth, Class Counsel seek exorbitant attorneys' fees ($18,600,000.00, or thirty (30) percent
of the Settlement Fund) and expenses ($$380,744.14). The Court should award less than 30% here.
To be sure, 30% is not a reasonable percentage of $62 million. Class Counsel appear to think that
the Rule 23(h) hearing is simply for show, and that Settlement Class members are neither entitled
to reasonable notice nor adversarial testing of the issues. However, in "common fund cases the
relationship between plaintiffs and their attorneys turns adversarial at the fee-setting stage."
Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1052 (9th Cir. 2002). Class Counsel is on the same side
as class members when it comes to establishing the size of the settlement fund, making discovery
on those issues redundant. But Class Counsel's position is adverse to the Settlement Class members
they represent when it comes to the issue of how much of $62 million will go to Class counsel or the
Settlement Class.
Here, Class Counsel's enormous fee evokes the observation of the California Court of
Appeals nearly forty (40) years ago:
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[t]hat the use of the device of a class action is subject to abuse in a
number of ways is a well known fact. ... [I]t is the responsibility of
the court to guard the integrity of the class action device as well as its
own integrity .... The present arrangement leaves the unfortunate
impression that defendants are buying themselves out of a lawsuit by
direct compensation of plaintiffs' counsel."
Anthony v. Superior Court, 59 Cal. App.3d 760, 130 Cal. Rptr. 758, 766 (Cal. App. 1976).
The Notice Is Deficient
Sixth, many problems exist with the notice of the proposed Settlement, which was evidently
drawn to intimidate and overburden Settlement Class members from objecting to the proposed
Settlement or from submitting claims. The notice causes potential objectors to leap unnecessarilyerected hurdles to tell the Court what they think about the proposed Settlement. And while fewer,
if any other, Settlement Class member(s) will voice their opinion( s) of the proposed Settlement, this
result would appear contrary to the spirit of Rule 23 's requirement for reasonable notice and presents
due process concerns erecting obstacles for Settlement Class members to be heard.
Due process requires that the notice to class members "fairly apprise the ... members of the
class of the terms of the proposed settlement and of the options that are open to them in connection
with [the] proceedings." Weinberger v. Kendrick, 698 F .2d 61, 70 (2d Cir. 1982) (internal quotation
marks omitted), cert. denied, 464 U.S. 818 (1983 ). Significant aspects of the fifteen (15)-page notice
is vague or ambiguous, or otherwise unfair to Settlement Class members. For instance, notably,
there is no indication in the notice to Settlement Class members of the amount which might
eventually constitute the "Net Settlement Fund." While the notice provides that the Gross Settlement
Fund is $62,000,000, that number will be reduced by up to $18,600,000 in attorneys' fees, over
$380,000 in litigation expenses, an unknown and un-estimated amount of "applicable taxes," an
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unknown and un-estimated amount of "settlement administration costs," and finally, yet another
unknown and un-estimated amount "any other fees or expenses approved by the Court." To expect
Settlement Class members to reasonably assess the adequacy and worthiness of this proposed
Settlement absent such vital information which provides them with some reasonable expectation of
the Net Settlement Fund, is simply absurd.

The Class Certification Order Does Not Comply with Rule 23(c)(l)(B)
Seventh, under Rule 23(c)(1 )(B), the certification order must define the Class and Class
claims, issues or defenses. Here, the order granting preliminary approval of the proposed Settlement
[Doc. 276] did not contain any definition of the claims, issues and defenses, nor did it define the
contours of class certification, in contravention of Rule 23(c)(1 )(B). See Wachtel v. Guardian Life

Ins. Co. ofAm., 453 F.3d 179, 186 (3d Cir. 2006).
For the foregoing reasons, analyzed in more detail below, final approval of the proposed
Settlement should be denied.

III. STANDARD OF REVIEW
A.

Standard for Approving Class Action Settlements in General

A district court may approve a settlement only if it is "fair, reasonable, and adequate." Fed.
R. Civ. p. 23(e)(1 )©. Absent class members have little at stake and thus insufficient incentive to

closely monitor class counsel and his strategic choices. See, Mars Steel Corp. v. Continental Ill.

Nat'! Bank & Trust Co., 834 F.2d 677, 681 (7th Cir. 1987). Accordingly, the role of the District
Courts in evaluating proposed settlements is akin "to the high duty of care that the law requires of
fiduciaries." Reynolds v. Beneficial Nat'! Bank, 288 F.3d 277, 280 (7th Cir. 2002). District Courts
must "exercise the highest degree of vigilance in scrutinizing proposed settlements of class actions."
-10-
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Synfuel Techs., Inc. v. DHL Express (USA), Inc., 463 F.3d 646, 653 (7th Cir. 2006) (quoting
Reynolds, at 279).

B.

The Settlement in This Case Demands Stricter Scrutiny

When, as here, judicial approval of a proposed settlement is sought prior to class certification,
the Court must determine whether a class can bece1iified pursuant to Fed. R. Civ. P. 23(a) and23(b).
"A class settlement cannot technically be approved unless, by definition, a class is upheld." 4

Newberg on Class Actions§ 11.27 (4th ed. 2006). The Court must conduct a "rigorous analysis" and
"be persuaded thattheprerequisites ofRule 23(a) have been met." Gen. Tel. Co. v. Falcon, 457U.S.
147 (1982). 7
When, as in this case, the Court is asked to certify a class and approve its settlement in a
single proceeding, the requirements of Rule 23(a), which are intended to protect the rights of absent
class members, "demand undiluted, even heightened, attention." Literary Works in Elec. Databases

Copyright Litig. v. Thomson Corp., 654 F.3d 242, 259 (2d Cir. 2011) (citingAmchem Prods., Inc.
v. Windsor, 521 U.S. 591, 620 (1997)). Most importantly, the Court's consideration of a proposed
settlement is binary: it must either approve or reject the settlement as proposed. If the Court
concludes that there a proposed settlement is deficient, it must reject the entire settlement outright,
and may not "delete, modify, or substitute certain provisions." Davis v. JP. Morgan Chase & Co.,
827 F. Supp. 2d 172, 176 (W.D. N.Y. 2011).
Courts have also demonstrated an appropriately higher level of scrutiny of certain class action
settlements. In particular, Courts should be leery of settlements using lower compensation to certain

The class action requirements embodied in Rule 23(a) are numerosity, commonality,
typicality, and adequacy of representation.
7
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class members, see In Re General Motors Corp. Pick-Up Truck Fuel Tank Prods. Liability Litig.,
55 F. 3d 768, 808 (3d Cir. 1995) ("One sign that a settlement may not be fair is that some segments
of the class are treated differently from others.")

C.

The Importance of Objectors in Class Action Settlements

Class actions are "unique creatures with enormous potential for good and evil." Johnson v.
General Motors Corp., 598 F.2d432, 439 (5th Cir. 1979) (Fay, J., specially concurring). In virtually

every class action seeking money damages, the person with the most at stake financially is the
attorney representing the class. Commentator's recognize that the attorney's interest in securing the
highest fee and the class members' interest in attaining the greatest recovery often diverge. John C.
Coffee, Jr., Understanding the Plaintiff's Attorney: The Implications ofEconomic Theory for Private
Enforcement ofLaw Through Class and Derivative Actions, 86 Colum. L. Rev. 669, 686-91 (1986).

The class members, with so little at stake in the first place, have insufficient incentive to closely
monitor class counsel and her strategic choices. See, Mars Steel Corp. v. Continental Ill. Nat 'l Bank
& Trust Co., 834 F.2d 677, 681 (7th Cir. 1987). Even if the class has a very strong claim on the

merits and class counsel ordinarily would prefer to go to trial rather than settle at a discount, the
attorney must acknowledge that she cannot control the pace at which the court will entertain her
action. The existence of other simultaneous suits on behalf of the same class before different courts
makes the race to judgment very risky. Thus, class counsel most likely will decide that it is in his
or her own best interest to settle the action and guarantee compensation for his or her work.
Likewise, the defendant is aware that class counsel is under substantial pressure to settle.
Indeed, legal scholars have noted that the pressure on class counsel to collude with the defendant in
this manner may be extreme. See, e.g., Tim Oliver Brandi, The Strike Suit: A Common Problem of
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the Derivative Suit and the Shareholder Class Action, 98 Dick. L. Rev. 355, 391 (1994). Even if
class counsel is able to resist this pressure, the defendant may simply go knocking on the door of
another lawyer representing the class to see if she will succumb.
Here, the parties present the proposed Settlement to both the class and the Court in the most
favorable light, downplaying any possible weaknesses or problems with the deal. In the absence of
an adversarial proceeding, however, this Comi is poorly situated to uncover any potential conflicts
between Class Counsel and the Class, or among various Class members, or to otherwise assess the
fairness of the proposed Settlement. Hence, the significance ofhearing the contentions of objectors. 8

It is also generally the duty of the court as well as counsel for the parties present in the action
to allow objectors to testify and state their objections on the record. Waters v. City ofChicago, 420
N.E.2d 599 (Ill. App. 1981 ). After all, it has been said that objectors are the only parties with an
incentive to uncover flaws in the proposed settlement. Wasserman, R., Dueling Class Actions, 80
B. U. L. Rev. 461, 483 (April 2000).

8

There are three main kinds of objectors to class settlements - ( 1) those who genuinely want to
improve or scuttle an inadequate settlement, (2) those attorneys in competing class actions who simply
want a piece of the fee pie, without any really significant improvements in the settlement for class
members, and (3) those competing class counsel who have filed class actions elsewhere but who have
been 'low-balled' out of their own cases by defendant picking the group of class counsel who will settle
on terms most favorable to defendants ...." 19 Class Action Rep. 207 (1996).
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